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CURRENT TOPICS 


: The New Year Honours 


AMONG the names appearing in the New Year Honours 
List there are a number of solicitors, to whom we tender 
congratulations. Mr. CoLin CAMPBELL, Town Clerk of 
Plymouth, and Lt.-Col. G. J. CuLLUM WELCH receive the 
honour of knighthood, and .Lorp TERRINGTON becomes a 
k.B.E. The O.B.E. is conferred on Mr. H. KELHAM, of 
Stamford, and on Mr. E. J. Waccott, Town Clerk of West 
Hartlepool. Several members of the Bar are also included 
in the new knights bachelor, notably Mr. J. L. BLAKE, 
Comptroller-General of the Patent Office, Mr. R. P. HILLs, 
Mr. GEOFFREY HUTCHINSON, K.C., M.P., and Mr. A. H. R. W. 
PoysEk, Master in Lunacy. A list of honours of legal interest 
appears at-p. 13 of this issue. 


Administrative Tribunals and Certiorari 

’ OF recent years, said DENNING, L.J., in R. v. Northumberland 
Appeal Tribunal (The Times, 20th December, 1951), the scope 
of certiorari seems to have been forgotten. ‘‘ It had been 
supposed to be confined to the correction of excess of 
jurisdiction, and not to extend to the correction of errors of 
law, and several judges said as much. But the Lord Chief 

_ __ Justice has in the present case restored certiorari to its rightful 
position, and shown that it can be used to correct errors of 
law which appear on the face of the record.” A‘clerk to an 
urban district council had been awarded compensation for 
loss of office as clerk to a joint hospital board on the basis of 
his length of service with the board. He successfully contended 
that this was wrong in law because under the National Health 
Service regulations he was entitled to have his whole local 
government service taken into account. For the tribunal it 
was agreed that the award was wrong in law, but it was 
argued that the error could not be corrected by certiorari. 
Lord Justice SINGLETON deplored that there was no right of 
appeal on points of law provided in the regulations under the 
National Health Service Act, 1946. He suggested that the 
most convenient form was that provided in the National 
Insurance (Industrial Injuries) Act, 1946, under which the 
Minister could refer any question of law that arose to the 
High Court for decision and any person could appeal to the 
High Court from the Minister’s decision. 


Town and Country Planning Regulations 
SECTION 48 of the Town and Country Planning Act, 1947, 
provides machinery whereby the appropriate local authority 
can procure a new road to be made or an existing road to 
be widened to byelaw width at the expense of the frontagers. 
Once the section 48 machinery has produced a notional new or 
widened road, the actual making up of the road and recovery 
of expenses take place under the usual procedure of the 
Private Street Works Act, 1892, or ss. 150 and 151 of the 
Public Health Act, 1892, as modified by regulations to be 
made under s. 48. The Minister of Housing and Local 
Government has now made these regulations, the Town and 
Country Planning (Construction and Improvement of Private 
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Streets) Regulations, 1951 (S.I. 1951 No. 2224), which come 
into operation on the 7th January. It is a requirement of the 
section 48 machinery that the land forming the site of the street 
should be included in a street authorisation map forming 
part of a development plan under the 1947 Act (see 95 Sox. J. 
459). Unless the reader is interested in such land he need not 
concern himself with the regulations. The most important 
provisions of the regulations have the following results : (1) in 
the case of a new road the authority cannot charge for more 
than the width of a byelaw street ; (2) in the case of the 
widening of an existing road already repairable by the 
inhabitants at large, (a) the authority can only charge for 
making up such width added to the existing road as will 
widen it to byelaw width, ()) no expenses are recoverable 
against land unless and until a building is begun on it after 
the date of submission to the Minister of the development 
plan concerned ; (3) no expenses are recoverable (a) against 
agricultural land or buildings until used for other purposes, or 
(b) against any land unless and until an access is made or 
used from it to the street. It should be emphasised that 
none of these modifications affects private street works 
procedure where it is carried out in the normal way and not 
under s. 48. 


The Sale of New Cars 

In November and December, 1950, we published a series 
of articles dealing with this topic and at 94 SoL. J. 715 the 
unreported case of British Motor Trade Association v. Gill was 
mentioned. The circumstances were that in 1947 an injunction 
had been granted to the plaintiffs restraining the defendant 
from procuring breaches of covenant, i.e., from offering prices 
higher than list price for cars in respect of which the owners 
had covenanted with the plaintiffs not to sell at over list 
price during the period of one year (now two years). In June, 
1949, Gill was brought before RoxBurGH, J., on the ground 
that he had ignored the injunction. He was committed to 
prison for contempt of court, the sentence being suspended 
so long as he observed the terms of the injunction. Last 
month (Zhe Times, 2ist December, 1951) he was again before 
Roxburgh, J., for having procured a breach of the B.M.T.A. 
covenant by buying a new Standard car at £250 above list 
price, and was again sent to prison. The British Motor Trade 
Association is to be congratulated on its persistent efforts to 
protect the motoring public from this form of exploitation. 
That it is highly lucrative is obvious from the utter contempt 
with which this dealer has treated the court’s injunction. 
There are, however, two other forms of exploitation which 
seem to flourish unchecked. They are (a) the practice of 
“new for old,” i.e., a purchaser of a new car sells it back 
to the dealer as soon as it is out of covenant at list price 
and receives in exchange another new car, and (/) the 
demand by dealers, as a sort of “ premium ”’ for the supply 
of a new car, that the purchaser should sell them his old car 
at a ridiculously low price. 


Building Societies’ Rate of Interest 
THE general rise in prices has left the building societies’ 
rate of mortgage interest undisturbed at 4 per cent. According 
to an announcement since the recent changes in monetary 
policy the Council of the Building Societies’ Association is 
not recommending any change in rates. The Temperance 


Permanent Building Society, however, publicly stated at the 
end of December that from next April they will raise their 
rate to 44 per cent. for advances to sound business borrowers, 
and in general by the middle of the year will be charging 
about 1 per cent. more to everybody than they were charging 
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a year previously. A writer in the “City Notes” of The 
Times of 29th December referred to the competition of local 
authorities in making advances under the Small Dwellings 
Acquisition and other Acts. He continued: “ The area of 
competition will be wider in proportion to the extent that 
local authorities use their new right to allot up to half their 
building quota to houses for sale. This in its turn raises once 
again the question of the rates at which the Treasury lends 
to the local authorities. Though the long-term rate has been 
raised to 3? per cent., this seems to have been overtaken 
already by events and to need a further upward adjustment.”’ 


What is a Document Case ? 

IN the legal profession a document case is an article in 
such general use as to be more recognisable than definable. 
It has been left for the Commissioners of Customs and Excise, 
in giving the welcome news that document cases will be 
exempt from purchase tax on 21st February, to specify what 
‘receptacles which are general purpose receptacles "’ shall be 
deemed to be document cases. Their colour must be black, 
dark blue, or a shade of brown, and the case “‘ must be capable 
of holding an unfolded sheet of foolscap ; measured externally, 
it must be not less than 14 in. and not more than 20 in. in 
length (provided that the frame of a framed case must be 
not less than 15 in. long or more than 5 in. in the leg and must 
be covered with material identical to the case itself), and 
must be not less than 10 in. or more than 15 in. in depth; 
it must not exceed 4 in. in width at the gusset or side unless 
it is equipped with fixed internal divisions, in which case the 
width of each division must not exceed 4 in., and the overall 
external width must not exceed 8 in.’’ The Commissioners 
deserve congratulation on the achievement of what most of 
us might have found impossible. They have shouldered their 
responsibility and the legal practitioner consumer will reap 
the benefit. He will, in enjoying this manna from a 
benevolent government, spare a thought for the manu- 
facturers and traders on whom will fall the burden of giving 
reality to the Commissioners’ ‘ blue print ’’ of a document 


case. 


The Liverpool Law Society 

At the one hundred and twenty-fourth annual general 
meeting of the Indéorporated Law Society of Liverpool on 
18th December, 1951, the President (Mr. J. W. T. HOLLAND, 
M.A.) stated that 404 of their 448 members were members 
of The Law Society. He paid a tribute to the Council and 
officers of The Law Society for the immense amount of time 
and trouble spent by them in the interests of all solicitors. 
In the course of his address he criticised recent judgments in 
the Chancery Division as having been given upon too technical 
legal grounds and without enough regard to the practical 
affairs of life. He rererred to the line of cases which decided 
that a capital bonus paid by a company as such out of 
a profit made upon the realisation of a capital asset and 
paid free of income tax because it is a capital payment and 
net an income payment is, nevertheless, as between a tenant 
for life and the remainderman in a settlement, an income 
payment, and the tenant for life is entitled to the money. 
He also suggested that the enforcement of the rule against 
perpetuities was far too strict and led to individual cases of 
gross injustice, where, for example, a testator left interests 
to aclass instead of to named individuals, with the result that 
the gift in law was void and great individual hardship might be 
caused. His view was that the court should have a discretion 
in administering this rule. He criticised the procedure 
that involved a number of counsel instructed by a number 
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of solicitors arguing before a judge on the meaning of a will, 
where the value of the estate was a matter of a few hundred 
pounds. The proposals of the Committee on Supreme Court 
Practice and Procedure, in their second interim report, in his 
opinion, did not go far enough, and he suggested that some 
procedure be evolved by which in small estates the solicitors 
acting fer the parties interested could draw up a case on 
paper, to be settled by counsel if necessary, setting out their 
respective client’s arguments, and that such cases of the 
respective claimants on the estate could be submitted to a 
judge and that the judge should give his ruling on such 
written cases. 


The Millionth Death 

SUONER or later, we all learn that the capacity of the 
human race for self deception is boundless. The greatest 
cost at which we have collectively learned this lesson is that 
of road casualties. A deception with which we have been 
bemused is that only trivial inroads can be made into the 
tidal wave of slaughter which has come with the invention 
of the internal combustion engine. Another untruth with 
which the voice of conscience is stilled is that the needs of 
our complex society demand that there should be as little 
interference as possible with the “ progress ’’ of the automobile. 
On 22nd December, according to The Times (24th December), 
there occurred the death of the millionth victim in the United 
States of the motor car. The Times correspondent commented 
that she was a fifty-two-year-old spinster in Cleveland, Ohio, 
and was said to have been “‘ the most careful person in the 
world ” about traffic lights and never to have driven a motor 
car in her life. He continued: “ The first recorded death at 
the wheels of a horseless carriage was in September, 1899, 
when a man who was getting off a tramcar in New York was 
run over, $o it has taken the motor car only, just over 
fifty-two years to kill a million Americans. War has proved 
much less effective. The first fatal military casualty happened 
at the Battle of Lexington in 1775, and the millionth in the 
Korean war early in September of this year—-more than 
176 years later.”” A comparable holocaust, outside war’s 
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ravages, is going on all over the world. Which country is to 
be the first to end it? It is not sufficient to face facts, we 
most have the courage and tenacity to overcome them. 


Timber Licences 

CIRCULAR No. 76/51, issued on 14th December, 1951, 
by the Ministry of Housing and Local Government, announces 
that the Government have decided to simplify the timber 
licensing procedure. As from Ist January, 1952, the licensing 
period has been altered to six months—January to June, 
and July to December—instead of three months. Licences 
for each of the half-yearly periods will be issued to meet a 
consumer’s need during that licensing period ; and he will, 
as before, be entitled to acquire timber under that licence 
up to fifteen days after the end of the half-year 
covered by the licence. The special concession announced 
in circular 97/50—dispensing with the need to apply for a 
fresh licence for timber included in a licence issued during the 
preceding quarter, but not acquired—has been withdrawn 
as regards licences issued for 1952 and subsequently. 


Central After-Care Association 

THE first report, covering part of 1949 and all of 1950, has 
been presented to the HomeSecretary, of the Central After-Care 
Association, established to fulfil all the purposes of statutory 
after-care and supervision provided for by the Criminal 
Justice Act, 1948. It was decided to merge in the new 
association the three after-care organisations which preceded 
it—the Aylesbury After-Care Association, the Borstal Associa- 
tion, and the Central Association for the Aid of Discharged 
Convicts. Those three bodies have become respectively 
the women and girls’ division, the Borstal and boys’ division, 
and the men’s division of the association. Each division 
has separate premises and staff, and is under the executive 
control of a director. The association has accordingly devoted 
considerable attention to establishing close working relations 
with the probation service, and a working party has been 
set up to settle the best methods of procedure. 


LIFE ASSURANCE POLICIES UNDER THE MARRIED 
WOMEN’S PROPERTY ACT, 1882 


PoiciEs of assurance effected under the provisions of s. 11 
of the Married Women’s Property Act, 1882, have become a 
common and popular form of settlement in recent years. 
The reasons for their popularity are many and include the 
provision of life assurance cover, an advantageous method of 
saving, tax benefits and the fact that the proceeds of such 
policies are not aggregated for death duty purposes with the 
rest of the estate of the settlor. 

Although a large amount of this type of business is written 
each year by the leading life assurance offices there are still 
many solicitors who have not yet had experience of this form 
of settlement. This article is written in the hope that it will 
prove of interest to solicitors generally and, in. particular, 
will be of assistance to those discussing the subject for the 
first time with an enthusiastic client fresh from an interview 
with his insurance broker. 

SECTION 11 

Section 11 of the Married Women’s Property Act, 1882, 

enables a man or a woman to effect a policy of assurance 


on his or her own life for the benefit of his or her spouse or 
children. The policy so effected is a separate trust, apart 


from the estate of the assured, and not liable for the assured’s 
debts. 
Section 11 provides— 

‘A policy of assurance effected by any man on his own 
life, and expressed to be for the benefit of his wife, or of 
his children, or of his wife and children, or any of them, 
or by any woman on her own life, and expressed to be for 
the benefit of her husband, or of her children, or of her 
husband and children, or any of them, shall create a trust 
in favour of the objects therein named, and the [policy 
moneys] shall not, so long as any object of the trust remains 
unperformed, form part of the estate of the insured, or be 
subject to his or her debts: Provided, that if it shall be 
proved that the policy was effected and the premiums paid 
with intent to defraud the creditors of the insured, they shall 
be entitled to receive, out of the moneys payable under the 
policy, a sum equal to the premiums so paid. The insured 
may by the policy, or by any memorandum under his or her 
hand, appoint a trustee or trustees of the moneys payable 
under the policy, and from time to time appoint a new 
trustee or new trustees thereof, and may make provision 
for the appointment of a new trustee or new trustees thereof, 
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and for the investment of the moneys payable under any 

such policy. In default of any such appointment of a 

trustee, such policy, immediately on its being effected, shall 

vest in the insured and his or her legal personal repre- 
sentatives, in trust for the purposes aforesaid. If, at the 
time of the death of the insured, or at any time afterwards, 
there shall be no trustee, or it shall be expedient to appoint 

a new trustee or new trustees, a trustee or trustees or a 

new trustee or new trustees may be appointed by any court 

having jurisdiction under . . . the Trustee Act, 1850, or the 

Acts amending and extending the same. The receipt of a 

trustee or trustees duly appointed, or in default of any 

such appointment, or in default of notice to the insurance 

office, the receipt of the legal personal representatives of the 

insured shall be a discharge to the office for the sum secured 

by the policy, or for the value thereof, in whole or in part.” 
“A PoLicy oF ASSURANCE ” 

As a matter of interest it may be noted that the section 
is not necessarily confined to policies of life assurance. The 
section is satisfied if the policy contains some provision by 
which the policy moneys become payable on the death of the 
insured: but this need not be the only contingency insured 
against. It also seems that the contingency of payment on 
death may be limited to cases where death occurs in certain 
special circumstances. In Ke Gladitz |1937) 3 All’E.R. 173, 
it was held that the fact that the policy was an accident 
insurance policy providing for payments in a number of 
events, besides the death of the insured, did not prevent it 
from being a“ policy of assurance ”’ within the meaning ofs. 11. 

An endowment assurance policy is within the section 
(Ke Ioakimidis Policy Trusts |1925) Ch. 403, where the policy 
was effected by the husband on his life with a trust for the 
wife on his death before a certain date, but with an absolute 
interest to the husband on maturity). 

In Griffiths v. Fleming |1909) 1 K.B. 805 it was held that 
where joint proposals had been made by the husband and 
wife, each on his or her own life for the benefit of the other 
within the meaning of s. 11, a joint policy issued for the 
benefit of the survivor was within the section. 

“EXPRESSED TO BE” 

It is submitted that the words “ expressed to be’ mean 
‘expressed in the policy to be.” There is no direct decision 
in point, but this seems to be the true construction of the 
language used. 

There is no need, however, for the policy expressly to state 
that it is effected under the provisions of s. 11, or even to 
refer to the Act. The section does not require this, nor is 
there, apparently, any authority for the proposition that an 
express reference to the Act is necessary. On the contrary, 
the section has been judicially considered in a number of 
cases where there was no such express reference. In Re 
Gladitz, supra, there was no such reference, and although 
Bennett, J., said he would himself have doubted whether the 
wording there used was a sufficient expression to satisfy the 
section, he considered himself bound by authority to hold 
that the clause before him was adequate to secure the 
protection of the Act, if the Act applied at all to the case 
before him. The cases to which the learned judge referred 
were Re Fleetwood’s Policy |19260) Ch. 48, and Griffiths v. 
Fleming, supra, both of which cases seemed to decide that 
words which in substance were not distinguishable from the 
words of the clause before him were a sufficient expression 
of intention to satisfy the section. 

In Bown v. Bown and Weston {1948} 2 All E.R. 778, 


Wallington, J., made some observations which appear to 
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suggest that in his view an express reference to the Act is 
necessary. The observations in question were obiter and, it is 
respectfully submitted, are unsupported either by the words 
of the section or by authority. 
HuUSBAND—WIFE—CHILDREN 

The policy must be expressed to be for the benefit of the 
assured’s husband, wife or children, or of any of them. As 
will be discussed later the effect of the clause depends entirely 
on the actual words appearing therein. Hence it is of the 
first importance to agree this wording with the assurance 
company before the clause is inserted in the policy. 

The position of second and subsequent spouses is also:a 
question of construction. In Ke Griffiths 1903) 1 Ch. 739 
the assured effected a policy “‘ for the benefit of his wife or 
if she be dead between his children in equal proportions.”’ 
It was held that the clause as worded did not include a wife 
married subsequently, the words “ or if she be dead ’’ showing 
an intention to include only the assured’s then living wife, 
but the clause did include all children, including those by a 
subsequent marriage. In Re Browne {1903) 1 Ch. 188, where 
the assured effected the policy “‘ for the benefit of his wife 
and children,’ it was held that the clause extended to a 
second wife and subsequent children. One of the points 
specifically decided in Re Parker's Policy 1900) 1 Ch. 526 was 
that a wife married subsequently was within the Act. In this 
case the clause was “ his widow or children or some or one of 
them as he should by deed or will appoint.’’ By deed P 
appointed to his second wife who became his widow. 

Section 11 would apply in the case of a legitimated child 
where the policy is effected after the date of legitimation and 
expressed to be for the benefit of that child, or for children 
generally. Adopted children, however, require more detailed 
consideration. 

ADOPTED CHILDREN 

The position of adopted children since s. 13 of the Adoption 
Act, 1950, came into force is uncertain. Prior to the Adoption 
of Children Act, 1949, it could be asserted that an adopted 
child was outside the scope of s. 11 of the Married Women’s 
Property Act, 1882 (Re Clay’s Policy |1937| 2 All E.R. 548), 
but it is at least arguable that that decision has been modified, 
as a result of the 1949 and 1950 Adoption Acts, in the case 
of policies effected after Ist January, 1950. 

Those who contend that there has been no change in the 
law argue that the only children contemplated by s. 11 were 
the lawful children of the assured. <A policy for an adopted 
child is therefore outside the scope of that section. There is 
nothing in the 1949 or 1950 Acts amending the Act of 1882. 
Therefore the 1950 Act in no way widens the scope of s. 11. 
In Ke Clay’s Policy, supra, Farwell, J., said of s. 11 (at 
p. 550): “ Now, that section speaks of the children of the 
assured, and there is in the Act nothing whatever to indicate 
that the word ‘ children’ is not used in its strict legal sense, 
and it is quite well established that ‘children’ means the 
lawful children of the person insured. That being so, it is 
impossible, in my view, to bring this infant within this 
section of the Act, because the person concerned was not a 
child of the assured in any legal sense, although it may be 
that the assured had in some way put himself in the position 
of parent.” 

On the other hand (and this is the view at present favoured 
by the writer) it may be said that Re Clay’s Policy, supra, 
was decided on a policy effected even before the 1926 Act ; 
that there was only a de facto adoption ; and that it is now 
too sweeping to say that where an adoption order has been 
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made after lst January, 1950, the adopted child is not a 
child of the adopter in any legal sense. In fact it would be 
possible to go to the other extreme and to argue that the 
adopted child must be treated as a child of the adopted parents 
for the purposes of all dispositions of property. 


THE TRUST IN FAVOUR OF THE OBJECTS NAMED 
It is now proposed to consider some further examples of 
the various limitations of the beneficial interest found in 
clauses that commonly appear on policies, and the effect 
thereof. 


The form of clause given in the Encyclopedia of Forms and 
Precedents, 3rd ed., vol. 7, p. 214, is :— 


“It is hereby declared that under the provisions of the 
Married Women’s Property Act, 1882, this policy is issued 
for the benefit of the wife of the life assured.”’ 


As a second or subsequent wife is within the Act it would 
seem, following Re Browne, supra, that this form of wording 
results in a clause that enures for the benefit of such a wife. 
Where, however, the wife is expressly named in the clause 
as, e.g., “‘ for the benefit of W, wife of the life assured,” then 
it seems that in the absence of any contrary intention in the 
policy the wife named takes an absolute vested interest. 
In Cousins v. Sun Life Assurance Society {1933) Ch. 126 a 
policy was effected by the wife for the benefit of her husband 
who was named therein. The money was to be paid to the 
husband, his administrators, executors or assigns on the wife’s 
death. The husband died before the wife. It was held that 
the trust in favour of the husband was not dependent on his 
surviving the wife but, in the absence of any contrary intention 
in the policy, he had an absolute vested interest and therefore 
his representatives were entitled to the policy as against his 
widow. 

But where the clause is for the benefit of the wife without 
naming her any interest she may have will terminate on her 
death (Re Collier [1930] 2 Ch. 37, where the policy was for 
the benefit of the wife, who predeceased her husband, and 
the policy moneys payable on his death were held to be part 
of his estate). Therefore, in this case, a second or subsequent 
wife may take an interest unless a contrary intention appears, 
as in Re Griffiths, supra. 


If the clause is as follows the wife takes a contingent 
interest only :— 
“For the benefit of W, wife of the life assured, if she 
be living at his death, but if she shall predecease him, 
then for the benefit of S.”’ 


The life assured is not within the section, but if the wife’s 
contingent interest fails, and there are no further limitations, 
there is a resulting trust in his favour. In Cleaver v. Mutual 
Reserve Fund Life Association {1892} 1 Q.B. 147 the policy 
was effected by the husband. The proceeds were to be paid 
to the wife, if alive when the husband died, or otherwise to 
the husband’s personal representatives. The wife murdered 
the husband. It was held that, apart from s. 11, the clause 
in the policy did not create any trust. As the wife was 
debarred by law from taking any benefit under the trust 
created by s. 11 there was a resulting trust in favour of the 
husband as settlor. 


Generally the effect of naming a child in the clause is the 
same as that of naming the wife. Where the clause is in 
favour of children generally, the persons entitled to take 
cannot be ascertained until the death of the life assured, 
and may include the children of one or more marriages. 
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PoLicy MONEYS NOT SUBJECT TO AssURED’s DeEBTs 

The trust created under s. 11 cannot be avoided under 
s. 42 of the Bankruptcy Act, 1914. In Holt v. Everall (1876), 
2 Ch. D. 266 (a decision under the Bankruptcy Act, 1869, and 
the Married Women’s Property Act, 1870), the husband, 
before the passing of the Act of 1870, insured his life and 
paid one premium. After the Act was passed he surrendered 
the policy and received a new policy, at the same premium, 
for a sum payable to the separate use of his wife if she 
survived him. He was at the time in financial difficulties. 
It was held that the insurance must be taken as effected 
after the passing of the Act of 1870 and, even if the premiums 
were payable out of his own money, the policy moneys went 
to the widow. 

The farthest the creditors can go is laid down in s. 11: if 
they can prove that the policy was effected and the premiums 
paid with intent to defraud them they can recover a sum 
equal to the premiums paid out of the policy moneys. 

In certain circumstances a lien may arise on the policy 
moneys in respect of premiums paid. This has nothing to 
do with the debts of the assured, but arises under the general 
equitable principle that a trustee is entitled to be reimbursed, 
out of the trust property, all expenses properly incurred in 
preserving the trust property. An example of the application 
of the principle was Re Smith's Estate |1937) 3 All E.R. 472, 
where a husband, as administrator of his wife’s estate, paid 
premiums on a policy he had effected under the Act for the 
benefit of his wife. 


APPOINTMENT OF TRUSTEES 

The first trustees may be appointed by a clause in the 
policy or by any separate note or memorandum under the 
hand of the assured. The assured is empowered by:s. 11 to 
appoint a new trustee from time to time. He may also 
make provision for the appointment of a new trustee. In 
the event of there being no express appointment of a trustee 
the policy vests in the assured, as trustee, immediately it is 
effected. 

It is desirable for the assured to exercise the power given 
to him by s. 11 and to ask the insurance office to insert a 
clause in the policy naming him as one of the first trustees 
(if not the sole trustee) and indicating that he is the person 
with power to appoint new trustees. The reasons why this 
course is to be preferred to a separate appointment of trustees 
are that it is more convenient to have all the provisions 
relating to the administration of the trust set out*in the 
trust instrument; that notice is thereby given to the 
insurance office of the persons who are to be trustees ; and 
that questions as to who may appoint new or additional 
trustees are not free from doubt. 

NEW AND ADDITIONAL TRUSTEES. THE ASSURED AS 

TRUSTEE 

New trustees can be appointed by the assured under the 
power given to him by s. 11; but can he appoint additional 
trustees when there are already trustees acting and no 
vacancy has arisen through death or retirement? This in 
turn raises the question of how far the statutory powers of 
appointing new or additional trustees under s. 36 of the 
Trustee Act, 1925, apply to the assured when he effects a 
policy under s. 11 of the Married Women’s Property Act, 1882. 

Reference must first be made to the recent decision of the 
Court of Appeal in Re Power's Settlement Trusts |1951) 
2 T.L.R. 355, where it was held that, in exercise of the 
statutory power conferred by s. 36 of the Trustee Act, 1925, 
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on the person nominated by the trust instrument as the 
person to appoint new trustees, such person could appoint 
himself a new trustee under s. 36 (1) but could not appoint 
himself an additional trustee under s. 36 (6). Although the 
court did not go so far as to say that a donee of a power of 
appointment must never appoint himself, stress was laid on 
the need for exceptional circumstances to justify such an 
appointment in the absence of express authority in the 
settlement or by statute. 


It is thus possible to argue that there is no general power 
for the assured to appoint himself a trustee under s. 11 unless 
there are exceptional circumstances. Under s. 11 the donee 
of the power of appointing the first trustees is the settlor 
and, if no appointment is made, the settlor is, by the section, 
trustee. It is therefore thought that there are sufficient 
grounds for excluding the general rule and that the settlor 
is competent to appoint himself sole trustee or one of the 
first trustees. This view is strengthened by the reflection 
that an abortive appointment of himself as sole trustee would 
only result in his becoming trustee by virtue of the provisions 
ofs.11. The assured should indicate in the policy, or memor- 
andum of appointment, that he is the person with power to 
appoint new trustees. 


It is, therefore, suggested that the position regarding the 
appointment of trustees is :— 

(1) In default of appointment in the policy or by separate 
memorandum the assured is trustee. 

(2) The assured may by the policy, or at any time after 
it has been effected, by separate memorandum appoint a 
trustee or trustees (not excluding himself) and by the policy 
or memorandum indicate the person to appoint new trustees. 

(3) If the policy or memorandum is as in the preceding 
paragraph the person indicated may appoint new trustees 
(including himself) under s. 36 (1) of the Trustee Act, 1925, 
and may appoint additional trustees (excluding himself) 
under s. 36 (6). 

(4) If the policy or memorandum does not indicate any 
person to appoint new trustees then, if a vacancy arises, the 
assured may appoint a new trustee (including, probably, 
himself) but he has no power to appoint additional trustees. 
(Section 11 gives no power to appoint additional trustees.) 

(5) If the policy or memorandum does not indicate any 
person to appoint new trustees then the continuing or 
surviving trustees may make an appointment of new 
trustees under s. 36 (1) of the Trustee Act, 1925, or may 
appoint additional trustees under s. 36 (6). 

(6) If the policy or memorandum doesnot i:dicate a person 
to appoint new trustees and a dispute arises between the 
assured, who has power under s. 11, and the continuing or 
surviving trustees, who have power under the Trustee 
Act, 1925, the only safe course is to make application to 
the court under s. 41 (1) of the Trustee Act, 1925. 

Although there is guidance on how the situation should be 
dealt with when donees of an express power of appointing 
new trustees differ, there is apparently no decision dealing 
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with a dispute between different donees under two statutory 
powers. 


DISCHARGE OF THE INSURANCE COMPANY 


The importance of ensuring that trustees are validly 
appointed is that the person to receive the policy moneys is 
the trustee. Section 11 provides that the receipt of the 
trustee, if duly appointed, is to be a discharge to the office. 
Even if in fact a trustee has been appointed the insurance 
company cannot be impeached for paying the assured or his 
personal representatives if no notice of the appointment of the 
trustee had been received by the office. 


Non-AGGREGATION 


At the present day one of the principal cbjects of effecting 
a policy under s. 11 is to secure a separate estate, not liable 
to aggregation with the rest of the deceased’s estate for death 
duty purposes. Non-aggregation applies in the case of, inter 
alia, property in which the deceased never had an interest. 
Thus, following Cousins v. Sun Life Assurance Society, supra, a 
policy expressed to be for the benefit of a named wife or 
husband or child or any of them gives the nominee or 
nominees an immediate absolute interest in the policy unless, 
of course, a contrary intention appears. The proceeds being 
property in which the deceased never had an interest, non- 
aggregation will apply. The converse arises in the event of 
the nominee dying first, when duty is payable on the surrender 
value of the policy as forming part of the estate of the nominee. 


Where a contingent beneficial interest is reserved to the 
assured, as on failure of the persons for whose benefit the 
policy is expressed to be effected, then the policy is not 
property in which the deceased never had an interest and 
the policy moneys will be aggregated with the rest of the 
assured’s estate. 


A question often arises in practice as to the position where 
the person for whose benefit the policy was expressed to be 
effected dies and the assured takes an interest in the policy 
moneys under the will of the nominee or by virtue of the rules 
of intestacy. In such a case on the death of the assured the 
policy moneys will be aggregable, but this does not happen as 
a result of any clause on the policy but as a result of the 
beneficial interest therein having passed back to the assured 
under the will or intestacy. Where the policy is expressed to 
be for the benefit of a named child of the assured the possibility 
that the assured might have taken a beneficial interest under 
the rules of intestacy, had the child died a minor, is not 
sufficient to defeat the principle of non-aggregation in the 
event of the assured dying first. For the assured’s right to 
have taken a beneficial interest would not have arisen under 
the terms of the settlement (for the child took an absolute 
vested interest) but by virtue of the general law relating to 
the distribution of all the minor’s property on his death 
intestate. The minor’s estate would, in fact, bear death duty 
(calculated on the surrender value of the policy) on the 
passing of the beneficial interest therein back to the parent 
on the death of the minor. H.N.B. 





The annual general meeting of the BROMLEY AND DIsTRICT 
Law Socirty was held on 31st October, 1951, and the following 
officers were elected for the year 1951/1952: President: Mr. C. E. 
Staddon, O.B.E.; Vice-Presidents: Mr. J. W. Willett and 
Mr. R. S. Miller; Hon. Treasurer: Mr. C. J. de S. Root; 


Hon. Secretary : Mr. Philip Lee, 72 Beckenham Road, Beckenham, 
Kent ; Committee: Messrs. R. D. Birrell, L. Kaye, G. H. Kirby- 
Smith, R. G. Marsh, S. O. Matthews, P. S. Stowe and W. G. 
Weller. 


The Union Socrety oF LONDON (meetings in the Common 
Room, Gray’s Inn, at 8.0 p.m.) announces the following subjects 
for debate in January, 1952: 16th January, joint debate with 
the Oxford Union Society: ‘‘ That this House has confidence 
in the foreign policy of the North Atlantic Treaty Powers ”’ ; 
23rd January, ‘“‘ That this House would welcome the abolition 
of the distinction between libel and slander’’; 30th January: 
‘That this House regrets the decrease in the number of 
monarchies.” 
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REVOCATION CLAUSE IN WILL 


A NUMBER of interesting points arose for decision in the 
recent case of Re Wayland, decd. (1951), 95 Sol. J. 804. 
One of the points was whether a revocation clause in a will 
was necessarily conclusive evidence of the testator’s intention 
to revoke all previous wills. In Cutto v. Gilbert (1859), 
9 Moo. P.C. 131, it was held by the Judicial Committee of the 
Privy Council that the bare fact of a testator having executed 
an instrument as his last will and testament, the contents of 
which are unknown, does not operate as a revocation of a 
previous will. Indeed, this seems to be very evident, for the 
reason that the subsequent instrument may have been 
confirmatory of the earlier one. In fact, it is well established 
that in the Court of Probate the whole question is one of 
intention; the animus testandi and the animus revocandi 
are completely open to investigation by that court. The 
general principle to be deduced from the authorities is that the 
court cannot look outside the terms of a will and must not 
speculate on what is in the mind of the testator, but it is 
possible to look at the surrounding circumstances and consider 
whether the general revocatory clause was intended to revoke 
the earlier document. The practical application of that 
principle is usefully illustrated in the following cases. 

In Dempsey v. Lawson and Lawson (1877), 2 P.D. 98, the 
deceased made a will in 1858, disposing of the whole of 
her property. In 1860 she executed another will, which 
commenced: ‘ This is the last will and testament of me,” 
etc. It varied and repeated various bequests given in the 
first will, appointed the same executors for England as in that 
document, but contained no residuary nor revocatory clause. 
Sir J. Hannen, P., said that the intention of the testatrix 
to be collected from the dispositions in the two wills was that 
the second should stand alone and be in complete substitution 
for the first, and that the second will contained all the testa- 
mentary dispositions which the testatrix intended at that time 
to constitute her last will and testament, and consequently 
that it did by implication revoke the whole of the will of 1858. 

In Smith v. Thompson (1931), 47 T.L.R. 603, the testatrix 
was the widow of a solicitor. She was of humble origin and 
poor instruction. As a widow she became possessed of certain 
property which was the subject of a pre-nuptial settlement, 
dated 27th May, 1899, two days before her marriage. The 
widow had the power of appointment of this property to all 
or any of her late husband’s brothers and sisters or, failing 
them, his nephews and nieces. The widow died on 17th May, 
1929. With the assistance of her solicitor, she had made 
a will dated 1st November, 1910, which had been duly 
attested and witnessed. Therein she exercised her power of 
appointment in favour of one of her nieces, the plaintiff. In 
1920 the testatrix executed another will, which was also duly 
proved. It purported to leave all her real and_ personal 
estate to a sister, Mrs. Fanny Clarke. It was drawn for her 
by her brother-in-law, Mrs. Clarke’s husband, who was 
not alawyer. There was a general clause of revocation purport- 
ing to revoke all wills made at any time “‘ heretofore.” But the 
will of 1920 did not deal expressly with the power of appoint- 
ment, which disposed of by far the larger part of the property. 
The question was whether the will of 1920 operated to revoke 
the exercise of the power of appointment in the will of 1910. 
Langton, J., in the course of his judgment (at p. 606), said : 
‘Where there is evidence upon which the court is satisfied 
that the testator did not intend to revoke an earlier exercise 
of a power of appointment, then it is not bound to give effect 
to the general revocatory clause.’’ The learned judge was 
satisfied on the evidence that the testatrix did not know and 


approve of the contents of the revocatory clause; it was 
practically certain that she did knew and approve of the fact 
that as far as her free estate was concerned she was revoking 
the dispositions which she made in 1910, but the learned judge 
did not think the testatrix had any idea that by that clause 
she was revoking the earlier appointment. In short, the 
testatrix never at any time had any intention of willing the 
property to anyone except the plaintiff. The mind of the 
testatrix had fluctuated as to the disposition of her own 
property, and finally she was minded to leave it to the person 
who had been last with her and good to her. Accordingly 
both the documents were admitted to probate, and Langton, J., 
made the declaration sought that the testatrix did not 
intend in this general revocatory clause to revoke the 
exercise of the power of appointment in the earlier will. 

On the other hand, in Lowthorpe-Lutwidge and Another 
v. Lowthorpe-Lutwidge and Others {1935} P. 151, the plaintiffs 
were two children of the testator, who died on 
20th September, 1929. They were interested under his 
will and a codicil thereto respectively dated 18th June, 1917, 
and 17th June, 1920. The plaintiffs claimed that the said 
will and codicil should be admitted to probate along with a 
later will dated 27th April, 1925, omitting from the later will 
a general clause of revocation. The will of 27th April, 1925, 
was in the following terms: ‘I revoke all former wills, 
this being my last will and testament. I give and bequeath 
everything I die possessed of to Major Hugh Owen Swanston. 
Should the said Major Hugh Owen Swanston predecease me, 
I give everything I die possessed of to my daughter 
Mrs. Marjorie Spooner.”” The will of 1925 was a holograph 
document prepared by the testator himself with the assistance 
of two friends, also laymen. The earlier will and codicil 
purported to be in exercise of certain powers of appointment 
vested in the testator. Since their execution the testator had 
been a party to a family arrangement of his property 
inconsistent with the earlier will and codicil, and his sole 
estate remaining at the date of the will of 1925 unaffected 
by the earlier papers or the family arrangement consisted of a 
small amount of personal belongings of about £40 in value. 
Langton, J., said that it was convenient, in most cases, to 
establish the facts first and apply the law afterwards. The 
learned judge then proceeded to examine the evidence of the 
circumstances in which the will of 27th April, 1925, was 
executed, and found as a fact that the deed of family arrange- 
ment was intended by the testator to be a final disposition of 
his property and that he no longer intended the bequests he had 
made by the earlier will and codicil to take effect. There 
was no evidence that the testator was incapable or that such 
a document as the will of 1925 was beyond his comprehension, 
and it was clear upon the evidence that the testator thought 
that he had dealt by the family arrangement with all his 
property except chattels of small value. The burden of 
proving an intention not to revoke was upon the plaintiffs 
and they failed to discharge that burden. Langton, J., then 
pronounced for the will of 27th April, 1925, and against the 
will of 18th June, 1917, and the codicil of 17th June, 1920. 

Returning now to the recent case which gave rise to our 
investigations, in Re Wayland, decd., supra, the deceased 
had made a will in Brussels on 6th April, 1947, which was 
validly executed in accordance with Belgian law and expressly 
disposed only of the deceased’s estate in Belgium. On 
26th July, 1949, the deceased duly executed in England a 
will which disposed only of estate in England. This will 
contained a clause revoking “ all former wills and testamentary 
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dispositions made by me,” but went on to say: ‘I declare 
that my domicile is England and that this will is intended to 
deal only with my estate in England.”’ On 26th November, 
1949, the deceased duly executed a codicil to his English will. 
Pearce, J., in reviewing the evidence, said that both before 
and after the execution of the English will the deceased wrote 
to his attorney in Brussels to ensure that the Belgian will was 
in safe custody, and also that, when giving instructions for the 
English will, the deceased had stated to his solicitor, in reply 
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to a question concerning the disposition of his estate in 
3elgium: ‘‘ Don’t worry about that; my Belgian lawyer 
will take care of it, as I have made a will in Belgium.” The 
learned judge was satisfied that the executors of the deceased 
had discharged the burden of proving that the deceased did 
not intend by his English will to revoke the earlier Belgian 
will, and accordingly admitted the Belgian will to probate 
together with the English will and its codicil. 
M. 


REPAIRS TO MOTOR VEHICLES 


ONE has yet to meet the motorist who happily and confidently 
leaves his car with a garage for repairs. On the other hand, 
we have all of us experienced the heavily charged-for repair 
which was no repair, and have even on occasion suspected 
that our cars were worse when they came back from the 
garage than when they went in. The wider implications of 
such a state of affairs in terms of road safety are beyond 
the scope of this article, but practitioners may find it useful 
to have before them a consideration of the legal results of poor 
and negligent repairs. Such questions arise as: Is there any 
liability for the use of defective materials in repairs? Who 
is liable when a third person is injured owing to a poor repair ? 
Is the owner liable for the negligence of the repairer ? 

In the case of G. H. Myers and Co. v. Brent Cross Service Co. 
(1934) 1 K.B. 46, the plaintiffs had given the defendants 
carte blanche to cure a ‘“‘ knock” in the engine and to renew 
any parts requiring replacement. The defendants obtained 
six “‘ remetalled ’’ connecting rods from the makers of the car 
and fitted them. One of these rods broke within a few days 
of the car's being returned and did extensive damage. In 
an action for the cost of further repairs and consequential 
damages, the county court judge held that the breakage was 
due to an undiscoverable latent defect, but that every contract 
for work and materials implied absolute warranty that the 
materials were fit for the purpose for which they were supplied, 
This view was upheld on appeal, but it was pointed out that 
this warranty would be negatived if it could be shown that the 
defendants were instructed, expressly or by implication, to 
get the spare parts from the makers and not to use their 
skill or judgment in the matter at all. 


An interesting case from the point of view of contributory 
liability is Vaile Bros. v. Hobson, Ltd. (1933), 149 L.T. 283. 
There the plaintiffs had sent a carburetter to the defendants 
for repair. In use one of the connecting rods broke, the 
engine raced out of control, the flywheel broke and extensive 
damage was done. The county court judge found that the 
engine switch was not connected to the dashboard, with the 
result that the damage could not be prevented by switching 
off the engine. He held this to be contributory negligence and 
absolved the defendants from liability. On appeal, however, 
this was reversed and it was held that the repairer could not 
escape liability for a defective repair by pointing to another 
defect for which he was not liable. 

A repairer is in the same position with respect to those who 
will use the article repaired— and to the public who may be 
endangered by his bad repair--as is a manufacturer who 
supplies an article for immediate consumption, viz., he owes 
a duty of care, breach of which will constitute negligence. 
Thus, in Malfroot and Another v. Noxal, Ltd. (1935), 51 T.L.R. 
551, the plaintiff had bought a sidecar from the defendants, 
who had fitted it to his motor cycle. A few days later it 


came adrift at 25 m.p.h. and the plaintiff and his female 
passenger suffered injuries and shock. 


It was argued for the 


defendants that a written contract excluding all warranties 
and conditions prevented the plaintiffs succeeding unless they 
could prove a collateral verbal or implied term that care would 
be taken in assembling cycle and sidecar. Turther, that the 
plaintiffs could have discovered any defects on reasonable 
examination. The defendants were held liable to the male 
plaintiff in contract and for negligence and to the female 
plaintiff for negligence. The sidecar, it was held, was intended 
to be used without further tests. Damages of £400 and £32 
were awarded. 

Although the Motor Vehicles (Construction and Use) 
Regulations lay down minimum standards of repair and 
roadworthiness, a breach of them resulting in injury does not 
give the victim an action for damages unless he can show 
negligence (of which, of course, the breach may be some 
evidence). On the other hand, the owner is not liable if he has 
authorised a repairer to put the vehicle in a fit state and the 
latter has failed to do so (Phillips v. Britannia Hygienic 
Laundry Co, 1925) 1 K.B. 539 (C.A.)). The defendants had 
sent one of their lorries to the makers and had paid £200 
for a thorough repair and overhaul. Two days after its return 
the back axle broke, and a wheel came off and damaged the 
plaintiff's van. The plaintiff sought damages for breach of the 
regulations and sought to make the defendants liable for 
the makers’ negligence. Both arguments failed, Bailhache, J., 
saying: “ The duty is to take reasonable care that the vehicle 
is fit for the road... That is quite different from [saying 
there is} a duty to have it reasonably fit for the road... 
The duty is discharged by the owner who puts his vehicle into 
the hands of a competent repairer with instructions to do 
what is necessary to’ put it into a state fit for the road.”’ 

A case in which members of the public sued the repairers 
direct is Stennett and Another v. Hancock and Peters |1939| 
2 All F.1s. 578. Hancock took the flange of a wheel, which 
had come off, to Peters, a motor repairer, with instructions to 
repair and refix it. He did so. An hour or two later 
it came off again and struck Mrs, Stennett and injured her in 
such a way that damages were fixed at £150. The statement 
of claim alleged negligence in Hancock in permitting the 
lorry to be driven with the flange in an unsafe condition, and 
in Peters in that he had failed to repair and replace properly. 
Peters sought to escape liability by saying that the flange had 
received a severe blow since being repaired.’’ No evidence 
was found of this. On the authority of Phillips v. Britannia 
Hygienic Laurdry Co., supra, Hancock was held to have 
discharged his duty of care by delegating the repair to a 
‘competent repairer,” whilst I eters was held liable for the 
“inefficient and careless ’’ reassembly of the wheel and flange. 


G. H.C. V. 


“e 


At The Law Society’s Final Examination held on 5th, 6th and 
7th November, 1951, 211 candidates out of 396 were successful. 
The Council have awarded the John Mackrell Prize to J. L. 
Webster, B.A. Cantab. 
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A Conveyancer’s Diary 
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19SI—A RETROSPECT 


By far the most outstanding event of the past year, from the 
conveyancer’s point of view, was the decision to extend 
compulsory registration of title to Surrey. It may be called 
a decision ; for although the matter has not yet gone beyond 
the stage of an inquiry into the proposal and a recommendation 
by the tribunal of inquiry to the Lord Chancellor that 
compulsory registration should be extended to this county, 
there seems little doubt that this recommendation will in due 
course be adopted by the Government. This extension is, 
in one way at least, an important step forward in the history 
of land registration, for up to date the areas in which com- 
pulsory registration has been adopted have been either wholly 
or predominantly urban areas, whereas Surrey, whatever the 
traveller along A3 may say, is still largely rural. 

The findings of the tribunal ef inquiry have been received 
with mixed feelings among those practitioners who have had 
recent experience of the work of the Land Registry, and the 
proposal was actively and strenuously opposed by the local 
law societies in Surrey. My own feeling is that registration 
of title could and should be extended gradually on a voluntary 
basis by making it more attractive to the landowner, especially 
the prospective landowner on a small scale, in the only way 
that schemes of this kind can be, as it were, sold to the public 

by making registration a good deal cheaper. This may 
require some form of subsidy from the State but, after all, 
it is the public interest which is stressed whenever the merits 
of compulsory registration are urged, and whoever it may be 
that benefits from the registration of title, it is hardly ever 
the purchaser of a house for his own occupation. But these 
are pipe dreams at a time like this, and I suppose we ought to 
be grateful for the fact that land transfer fees, have been 
substantially reduced in recent years, and according to the 
tribunal are “ more likely to be further reduced than to be 
increased.”’ This must be one of the very few things 
perhaps the only one—which costs less to-day than before 
the war. 

The other event of a public character, other than legislation, 
during 1951, was the report of the committee on the law 
relating to intestacy. Most proposals to make any consider- 
able changes in the law of property meet with violent 
reactions from some quarters at least, but I have yet to meet 
someone who does not accept both the need for a drastic 
revision of the existing law on this subject and the broad 
lines of the committee’s recommendations. Of course, there 
are individual views on isolated points connected with the 
proposals made, such as the size of the surviving widow's 
(or widower’s) statutory legacy or charge ; but on the whole, 
taking into consideration the social as well as the purely legal 
implications of some of the recommendations, the committee’s 
report is a tribute to the skill with which so able and repre- 
sentative a body was selected and the common sense and 
humanity with which they have discharged their duty. 

There has been little legislation, either by statute or by 
statutory instrument, directly affecting the work of the 
conveyancer and property lawyer. The Town and Country 
Planning (Amendment) Act, 1951, and the Leasehold Property 
(Temporary Provisions) Act, 1951, are both important 
measures, but they deal with matters which are better left 
to the specialists who expound the mysteries of landlord and 
tenant and planning law in these pages. The Tithe Act, 
the Forestry Act, the New Streets Act, are of direct concern 
to the conveyancer, but the amendments which they make to 
the law on the subjects with which they respectively deal are 


not revolutionary. That leaves the Finance Act, 1951, 
which contains, as always, a fasciculus of sections on death 
duties, the most important of which provide for additional 
exemptions in respect of certain kinds of gifts to the National 
Trust. This is some consolation to that excellent body for 
the result— from a public point of view extremely unfortunate 
—of the action which the Trust has recently brought without 
success against the British Electricity Authority for breach 
of a covenant entered into for the protection of the natural 
beauty of a portion of the Malvern Hills. But more of this 
case later, when a full report appears. 

The event of the year as far as fiscal matters were concerned 
was the decision of the House of Lords in St. Auhya (L. 4M.) 
v. A.-G. (No. 2) [1951] 2 All E.R. 473, the first decision 
of the House on those portions of the Finance Act, 1940, 
which deal with the disposition of life interests and the 
disposition of property to controlled companies. More than 
one of the learned law lords who heard this case felt tempted 
to dismiss the Crown's claim to duty on the ground that the 
legislation on which it was based was completely unintelligible 
and so void for uncertainty, and what a happy day it would 
have been for the subject if their lordships’ stern sense otf 
duty had not deflected them from this path. As it is, 
although much was said on the desirability of framing taxing 
legislation in such a manner that the subject may be able to 
appreciate his liabilities to tax and duty, instead of being left 
in a state of complete uncertainty until some particular point 
has been determined by the highest tribunal of all, it is 
extremely unlikely that the Commissioners of Inland Kevenue 
and the parliamentary draftsman will easily give up their 
present practice of taking some piece of existing legislation, 
not exactly pellucid as it stands, and embroidering fresh 
complications and obscurities upon it. The results can 
sometimes be quite startlingly unjust. It is often forgotten 
that legislation like that of the 1940 Act dealing with controlled 
companies can hit the small man as well as the well-to-do ; 
its operation is very wide, and many transactions and arrange- 
ments which are entered into with no thought of tax avoidance 
at all are discovered, when it is too late, to fave consequences 
of a completely unexpected kind. The difficulties of the 
Revenue authorities in their attempts to check tax avoidance 
by the well-to-do, who can obtain the most skilful professional 
advice and assistance in rearranging their affairs with an eye 
cocked in the direction of Somerset House, are not negligible, 
but the possibility of setting a lower limit of value, below 
which certain legislation will have no operation, has not been 
tried out as it should have been. I have at present in mind 
most particularly the small family company, the successor to 
the family partnership, the continued existence of which is so 
important to the country’s economy as well as to those who 
are dependent on it financially; seemingly completely 
fortuitous circumstances can, as matters now stand, com 
pletely wreck the finances of such companies on the death 
of a director. 

Among the reported cases there has been nothing in any 
way outstanding in 1951. The only interesting case on the 
law of vendor and purchaser was Butler v. Mountview Estates, 
Ltd. |1951| 2 K.B. 563, if Re 139 Deptford High Street 1951 
1 All E.R. 950 is allowed to fall into its own proper category 
of land registration law. Two cases turned in part on an 
argument which many had thought, and which these decisions 
now show to be, untenable since the Land Charges Act, 1925, 
was passed; these were Coveniry Permanent economic 
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Building Society v. Jones [1951] 1 All E.R. 901, and Hollington 
Bros. v. Rhodes (1951) 2 All E.R. 578, which were examined in 
an article at 95 SoL. J.722. A point analogous to that raised 
in Portman Building Society v. Young {1951} 1 All E.R. 191 
(C.A.), the inter-relation of a tenancy created by an attornment 
clause in a mortgage deed with the rent restriction legislation, 
was decided in Steyning & Littlehampton Building Society v. 
Wilson {1951} 2 All E.R. 452, where it was held that the 
protection afforded a tenancy of an agricultural holding by 
the Agricultural Holdings Act, 1948, was available only in 
the case of bona fide lettings, and did not apply to an attornment 
tenancy. The law of charitable trusts has contributed its 
quota to the list of cases decided in 1951, but two only of the 
decisions on this branch of the law are of any considerable 
interest. In Re Bland-Sutton’s Will Trusts {1951} Ch. 485 
the Court of Appeal succeeded in reversing both limbs of the 
judgment below without affecting the ultimate result, an 
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agreeable intellectual exercise from which, nevertheless, a 
good deal of assistance in elucidating some parts of the 
National Health Service Act, 1946, can be derived; and 
Re Scarisbrick’s Will Trusts {1951) Ch. 622 is an important 
example of the application of the principles relating to ‘‘ poor 
relations ’’ trusts formulated in Re Compton |1945] Ch. 123. 
If some pantomime sprite gave me a wish enabling me to 
reverse any single decision of the past year, Willcock v. Muckle 
(1951) 2 All E.R. 367 would certainly be my choice. That 
was the case, it will be remembered, where it was argued that 
much of the emergency legislation of the war years, including 
the National Registration Act, 1939, and the Rent Act 
of 1939 had ceased to have any force as the result of the Order 
in Council terminating the emergency for the purposes of the 
Courts (Emergency Powers) Acts. Few might-have-beens in 
legal history are as interesting to ponder over as the possible 
consequences of a decision the other way in this case. 


“ABC” 


DILAPIDATIONS: THE MEASURE 


Many lawyers and surveyors who qualified before 1927 feel, 
no doubt, that, since the passing of the Landlord and Tenant 
Act of that year, dilapidations are not what they used to be. 
Others may perhaps over-estimate the effect of the reform 
brought about by s. 18 (1) of that statute: ‘‘ Damages for a 
breach of a covenant . . . to keep or put premises in repair 
during the currency of a lease, or to leave or put premises in 
repair at the termination of a lease . .. shall in no case 
exceed the amount by which the value of the reversion .. . 
is diminished owing to the breach of such covenant . . . as 
aforesaid; and in particular no damage (sic} shall be 
recovered for a breach of any such covenant . .-. to leave or 
put premises in repair at the termination of a lease, if it is 
shown that the premises, in whatever state of repair they 
might be, would at or shortly after the termination of the 
tenancy have been or be pulled down, or such structural 
alterations made therein as would render valueless the repairs 
covered by the covenant .. .” 

Those who expect too much from any reform are apt to 
overlook the fact that this enactment does not profess to 
define the measure of damages for dilapidations. What it 
does is to say that in certain circumstances a landlord is not 
to be awarded an amount calculated by reference to the 
measure of damages as defined by common law; and the 
second half of the subsection, “and in particular .. .’, 
while otiose in one sense, gives us a clue to the problem of what 
mischief was sought to be remedied. It was in Joyner v. 
Weeks {1891} 2 Q.B. 31 (C.A.) that a tenant covenantor, 
after an Official Referee had assessed damages at one farthing 
(and ordered the plaintiff to pay the defendant's costs), was 
held liable for damages representing the cost of repairs though 
the plaintiff his landlord had, before the lease expired, 
granted a lease to a third party who covenanted to alter 
the premises and to keep them in repair ; and it is reasonably 
clear that the subsection was meant to put an end to a state 
of affairs under which a covenantee could recover damages 
as a contribution towards the cost of alterations, or at 
demolition. 

Of recent years, however, it has been those wishfully 
thinking tenants who have expected too much who have 
been disappointed. True, a _ victory was somewhat 
unexpectedly recorded for a covenantor in Landeau v. 
Marchbank \1949] 2 All E.R. 172, none of the plaintiff 


landlord’s witnesses having said anything about depreciation ; 


it may well be that the fatal omission had nothing to do 
with the true interpretation of the subsection (see 93 SOL. J. 
574) and that the result unduly encouraged the defendant 
tenant in Jones v. Herxhetmer (1950), 94 Sor. J. 97 (C.A.), 
against whom an award, based on evidence that the amount 
awarded was what the plaintiff would have to spend in order 
to relet, was upheld though depreciation of the reversion 
had not been mentioned in her or her witnesses’ evidence 
(see 94 Sor. J. 190). Another reverse was experienced by a 
tenant, and this time of a judgment in his favour, in Cunliffe 
v. Goodman (1950),94 Soi. J. 179 (C.A.) (the decision at first 
instance was criticised in 94 SoL. J. 90, the appeal discussed 
in 94 Sot. J. 190): this case arose out of the second part of 
the subsection, and briefly the authority lays down that 
evidence that the covenantee wants to and hopes to be able 
to pull down or structurally alter premises falls short of 
proof that they would be pulled down or such structural 
alterations made therein as would render valueless the repairs 
covered by the covenant. 

In the most recent case, Havilland and Others v. Long and 
Another (1951), 95 Sov. J. 817, the facts bear, up to a point, 
a resemblance to those of Joyner v. Weeks, supra. There 
had been breaches of repairing covenants on the part of the 
first defendants, whose lease had terminated (in fact, the 
cost of repairs was agreed at £1,170), and the plaintiffs their 
landlords had relet the premises notwithstanding those 
breaches. But the new tenants had agreed to put the 
premises into repair, and the plaintiffs had undertaken to 
pay over to them what they recovered from the first 
defendants {the second defendants were sub-tenants who 
were ultimately found liable to the first defendants for part 
of the damages). The defence was that there had been no 
diminution in the value of the reversion. 

At first sight the plea, which might be said to amount to 
“You're no worse off if I have neglected repairs,’’ sounds 
plausible and is reminiscent of that advanced by the 
defendant in Joyner v. Weeks, who ultimately failed merely 
because the Landlord and Tenant Act, 1927, had not then 
been enacted. But the first defendants were unable to get 
away from the awkward fact that this was a case in which 
repairs had had to be done, and in attempting to distinguish 
between cases in which the work was done by the landlord, 
and cases in which someone else did it, they could find no 
better support for their argument than a passage from the 
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judgment of Denning, L.J., in Smiley v. Townshend (1950) 
2 K.B. 311: “In cases where it is plain that the repairs are 
not going to be done by the landlord, the cost of them is 
little or no guide to the diminution in value of the 
reversion ... But in cases where the repairs have been 
or are going to be done by the landlord, the cost may be a 
very real guide ... In cases where it is open to question 
whether the repairs will be done by the landlord, as in the 
present case [requisitioned ,premises: see 95 So. J. 723], 
then the cost may afford a starting figure ; but it should be 
scaled down according to circumstances, remembering that 
the real question is: What is the injury to the reversion ? ”’ 
It is true that in each of the three sentences cited the learned 
lord justice speaks of repairs being done, or not done, by the 
landlord ; but it is plain that the contrast which he had in 
mind was a contrast between ‘‘ by the landlord ”’ and “ by the 


SOLICITORS’ 


JOURNAL Vol. 96) 1 


tenant,’’ and not one between “ by the landlord’ and “ by 
some third party.”’ Apart from the context generally, the 
question with which the last sentence terminates brings this 
out and would have supported the plaintiffs’ case in Havilland 
v. Long. Lloyd-Jacob, J., held that Denning, L.J., had in 
fact attached importance rather to the question whether 
repairs were to be done at all than to the question of who 
incurred the immediate liability. It is possible that none 
of the plaintiffs’ witnesses used the magic words “ reversion ”’ 
or “‘ value diminished’”’; but, at all events, it must have 
been apparent that the new tenants would be paying less 
rent for the property which they had undertaken to repair 
if there had been no undertaking to hand them the fruits of 
the claim; and the learned judge held and found that the 
measure of the first defendants’ liability was the cost of such 


repairs, R. B. 


HERE AND THERE 


CHRISTMAS MEDLEY 


] HAVE a suspicion that this week’s column, like the post- 
festivity meals in the ebb of the Christmas season, is going to 
consist mainly of bits and pieces. Michaelmas Term has gone 
the way of all flesh and fowl and there is not much profit in 
picking over its bones, save to break the wish-bone with any 
subscribers to this journal who have nothing more agreeable 
to do than read law in the vacation. Personally, I much 
prefer to think of those jolly farmers from the High Court 
bench, the Temple or The Law Society (spiritual successors 
of the jurist once described as annotating Lindley on 
Partnership with one hand and milking a cow with the other) 
whose noses, when they are not buried in their foaming 
tankards of home-brewed ale, are smelling out the finer points 
in the Farmer's Weekly or the Farmer and Stockbreeder. 
They at least (men like the veteran Admiralty ‘silk ’’ who, 
between maritime disasters, breeds turkeys in East Anglia) 
suffer no starveling Christmas. To them, in all good friend- 
ship, I wish a not too prosperous farming New Year, that 
is, a New Year nicely judged to ensure good eating for their 
families and to keep their actual professional remuneration 
beyond the grip of the collector of taxes. Never having had 
a judge in the family, I can only guess what may be their 
conception of a happy Christmas. (Lord Denman, C.J., I 
understand, once spent a Christmas season reading aloud to 
his family a translation of Dante’s Inferno—not so, beyond a 
doubt, the present Chief Justice.) Behind closed doors in 
the less reverent households the scarlet and ermine must 
cast the owner inevitably and irrevocably for the réle of 
Father Christmas—a full-bottomed wig worn upside down on 
the chin, instead of right way up on the cranium, would do 
duty well enough, I imagine, for a beard. If none of them 
have thought of that one for this Christmas they can try it 
next year. After all, as the rather whimsy little statue in 
the Inner Temple garden reminds us, ‘‘ lawyers were children 
once,’’ and even judges are built to the same fundamental 
blue print as you and me, though it must be hard to realise 
it until one sees one’s own actual unrevered contemporaries 
on the bench. Incidentally, I’m told that this particular 
revelation came as rather an agreeable shock to the workmen 
who rebuilt Gray’s Inn Hall and whom the Benchers kindly 
invited to dine there just before Christmas. Apparently the 
men at first fought shy of an actual cheek-by-jowl mingling 
at the hospitable board, perhaps in a not unnatural appre- 
hension that they might not be able to hold their own in 
conversation bristling with testamentary dispositions, charter- 
parties, bills of lading, torts, equities and the rule in Shelley’s 
case. But the evening did not turn out at all like that, and 
next day a passer-by near the building site in the Inn overheard 
this remark : “‘ I never knew that bloody judges was ’uman.”’ 
I apologise to the New Statesman for repeating this. I know 


it sounds terribly retrograde and undemocratic and class- 
conscious and, save for the adjective, reeks of Punch in the 
‘nineties, but it’s a real remark by a real 1951 workman. 
SEASONABLE NEWS ITEM 
EVERY now and then over Christmastide I have been 
wondering what sort of a feast they had in Strangeways Gaol. 
This is not a sudden and, perhaps, uncharacteristic excess 
of what I believe is called “‘ social conscience ” on behalf of 
a section of society which, all in all, seems to receive a 
reasonable share of care, attention and solicitude. A news 
item about a month ago sharpened my curiosity and, in the 
rather tantalising way that Fleet Street sometimes has, 
it has been left unsatisfied. Sometimes the journalists, 
sated, I suppose, with the curiosities of human behaviour, 
just seem to lose interest in one particular vagary. At other 
times, when I cannot procure my favourite illustrated daily 
and have to fall back on the more expensive news sheets, 
I miss the second instalment of the fun of the fair. Well 
(as reported), the start of the story was this: ‘‘ Grey-haired 
Soloman Aschkenasy, 74, Manchester’s ‘Merchant Prince’”’ 
refused to answer a judge’s question at his public examination 
in bankruptcy and was ordered to Strangeways for contempt 
of court. He lived in the prison hospital. He preached 
in the prison synagogue on the Sabbath ‘and he was out 
within a week observing: “I’ve had a grand time. The 
governor and his deputy treated me splendidly and all were 
sorry to see me go.’’ So well satisfied was he that in a glow 
of appreciation he planned a Christmas party for prisoners, 
patients and staff of the hospital. ‘‘ It is all laid on,”’ he said, 
“there will be turkey, a quarter of a bottle of champagne 
for everybody and whiskey. There should be fifty or sixty 
people there.”’ It is no part of my intention to go heavily 
underlining the many curious beauties of a situation which, 
for those who have ears to hear, speaks so hilariously for itself. 
(Writing near midnight by oil lamplight, and in the Christmas 
season too, in an isolated farm on the edge of the Hastings 
battlefield, I pray my indulgent readers to excuse me from 
doing all the work and to permit me to leave something to 
their own imaginations.) All I wanted to say was that I do 
rather wonder if and how the party went off. I hope it had 
better luck than the well-intentioned attempt of a discharged 
prisoner at Melbourne this year to emulate Santa Claus— 
that inveterate breaker and enterer. Having been released 
at the end of a seven-years’ stretch, during which he had 
attempted three break-outs, he succeeded in negotiating an 
early morning break-in to hand round Christmas gifts of 
cigarettes to his former mates inside. He was caught gaol 
crashing and charged and I haven’t seen a report of what 
happened to him, either. I wish him, too, a happy New Year. 
RICHARD Ror. 
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CHANCERY DIVISION 
COMPANIES: PREFERENCE SHARES: ARREARS 
OF DIVIDEND IN WINDING UP 


In re Savory (E. W.), Ltd. 


Wynn Parry, J. 19th November, 1951 

Summons, 

The relevant article of the company which was in voluntary 
liquidation provided that ‘‘ the preference shares in the present 
capital shall confer on the holders the right to a fixed cumulative 
preferential dividend at the rate of 6 per cent. per annum on the 
capital paid up thereon and shall rank both as regards dividends 
and capital in priority to all other shares, both present and 
future ’’; the article was silent as to the right of the preference 
shareholders to recover arrears of dividend in the winding up. 
The court was asked to determine whether in the winding up 
the preference shareholders were entitled to arrears of the 
cumulative preference dividend in priority to the repayment 
of the ordinary share capital, whether they were entitled to such 
arrears gross or after deduction of income tax and whether the 
arrears were to be calculated to the commencement of winding up 
or the date of repayment. 

Wynn Parry, J., after referring to In ve Walter Symons 
[1934] Ch. 308, In ve Wood, Skinner & Co., Ltd. {1944} Ch. 323, 
and Inve F. de Jong & Co., Ltd. {1946} Ch. 211, said that the result 
of the decision of the House of Lords in Scottish Insurance 
Corporation, Ltd. v. Wilsons & Clyde Coal Co., Ltd. {1949} A.C. 
462, was that, as a matter of construction of the relevant article, 
the preference shareholders were entitled to the arrears of the 
6 per cent. cumulative preferential dividend on their preference 
shares in priority to any repayment of capital to the holders of 
the ordinary shares, irrespective of the character of the fund in 
the hands of the liquidator. Further, as far as the court of 
first instance was concerned, there was no doubt that the preference 
shareholders were entitled to be paid the arrears in gross. 
Finally, on the construction of the relevant article, which did 
not contain express words on that point, there was no sufficient 
reason for construing the article as conferring on the holders of 
the preference shares the right to their arrears beyond the date 
of liquidation. 


APPEARANCES : R. B. S. Instone; M. M. Wheeler; 
J. G. Monroe (Peacock & Goddard, for Bevan, Hancock & Co., 
Bristol). 


{Reported by Crive M. Scuaittuorr, Esq., Barrister-at-Law.]} 


CONTEMPT OF COURT: ORDER FOR POSSESSION : 
RE-ENTRY BY EVICTED PERSON 
Alliance Building Society v. Austen 
Roxburgh, J. 27th November, 1951 

Motion. 

The plaintiffs obtained an order for possession against the 
defendant, who lived in the ground floor flat of a dwelling-house. 
After he was evicted, he re-entered the flat and again took 
possession. The plaintiffs moved that the court should commit 
the defendant for contempt, but at the hearing the defendant 
promised that he would not re-enter. Roxburgh, J., then 
adjourned the motion for one week. The defendant, in breach 
of his promise, again re-entered and occupied the flat. At the 
further hearing of the motion, 

RoxBurRGH, J., said that when the motion came before him 
a week ago, he was disinclined to commit the defendant. The 
normal procedure in such a case was that set forth in the note 
to R.S.C., Ord. 47, r. 2, in the Annual Practice, which dealt with 
the writ of restitution. That comparatively inexpensive 
procedure should be regarded as the normal procedure, and 
nothing that happened on this motion should be treated as 
an encouragement to bring further motions of this character. 
The defendant, when he arrived in court, told him (the learned 
judge) that he had given up possession and promised, though 
not in the form of an undertaking, not to go back. The motion 
was then adjourned for a week with a view to seeing whether 
he kept the promise which he gave. At the present hearing, 
the evidence showed that he had not kept that promise. The 
court had jurisdiction, in a case like the present, to commit for 
contempt and though it should be emphasised again that this 
procedure should be considered as abnormal and the writ of 
restitution should be regarded as the normal procedure, in the 
present case an order for committal was called for. The 
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defendant had told him (the learned judge) untruthfully that he 
had gone out, he had promised that he would not go back and 
straightaway broke that promise. The defendant appeared to 
be a person of sub-normal intelligence, and he should be medically 
examined as soon as he reached the prison, because it might well 
be that this was a case which was more suitable for a doctor 
than a judge. But the defendant had not produced a scintilla 
of medical evidence, and it was quite impossible for the court 
to investigate his state of mind. “What was clear was that, 
unless the court adopted such means as might be necessary to 
keep people out of possession, the administration of the law 
would become impossible. It was quite impossible to allow 
people to defy a writ of possession in this manner. Order for 
committal. 

APPEARANCES: John Mills (Boxall & Boxall, for Cardens, 
Brighton) ; the defendant in person. 

(Reported by Ciive M. ScumitrHorr, Esq., Barrister-at-Law.] 


WATER UNDERTAKERS: WATER CHARGE FOR 
WASHING MOTOR CARS 
A.-G. v. Leeds Corporation 
Vaisey, J. 28th November, 1951 

Action, 

The Corporation were constituted the water undertakers for 
the County Borough of Leeds by the Leeds Corporation 
(Consolidation) Act, 1905, which provided in s. 24: ‘The 
Corporation may supply water for other than domestic purposes 
on such terms and conditions as the Corporation think fit, and 
may supply water by measure either for domestic or other purposes 
and may, if they think fit, enter into agreements with respect 
to any such supply to any person and the moneys payable for 
the supply of water under this section shall be recoverable in 
the same manner as water rates.’’ In addition to any water 
rate payable for domestic purposes, the Corporation levied a 
water charge of three shillings for any quarter or less period for 
every motor car in respect to which a current road fund licence 
was in force. If on receipt of the demand note the registered 
owner of the car satisfied the Corporation that no water of the 
Corporation was used for his car, the Corporation withdrew 
the charge, but the Corporation treated water used at a public 
garage as being subject to the charge. On the other hand, 
the proprietor of a public garage was not liable to the charge with 
respect to water used for his customers’ cars. The Attorney- 
General, on the relation of the proprietors of the Royal Automobile 
Club, contended that the water charge on motor cars was ultra 
vires the statutory powers of the Corporation as water under- 
takers and asked for an injunction to restrain them from levying 
the charge. 

VaisEy, J., said that he did not like the principle of levying 
a charge on the citizens of Leeds and of then requiring them to 
disprove, if they could, the propriety of it ; nor did he like the 
use which was being made of the records in possession of the 
Corporation in their capacity as local taxation authority to enable 
them to enforce their claims as water undertakers. Nor did he 
like the favour accorded to public garages in which a vast quantity 
of water was used for washing cars, including not only those oi 
persons registered in Leeds but also those belonging to visitors 
to the city. He (the learned judge) did not think that the Corpora- 
tion had failed to do their best to avoid making improper or 
unjust charges but he thought that there was no doubt that a 
ratepayer would often prefer to pay this small charge than 
challenge it. That was undesirable and ought not to be allowed 
to occur. However, whether he (the learned judge) liked or disliked 
those methods, the sole question was whether the Corporation 
were justified by the very wide and comprehensive terms of 
s. 24 of the Act of 1905. It was said that the payment ot 
three shillings quarterly made the cars, as it were, free of the 
Corporation’s water. Treating the citizens of Leeds as a sort ot 
family party, and the City of Leeds as a collection of taps, 
standpipes and hydrants, the arrangement might be regarded as 
giving permission to those members of the family who had paid 
the water rate to have their car washed with the city’s water. 
On the whole, that view of the section was right, while the pro- 
cedure was not incapable of some improvement. Action dismissed. 

APPEARANCES : Sir Andvrew Clark, K.C., and Norman Skelhorn 
(Clifford-Turner & Co.); Gerald Upjohn, K.C., and D. B. Buckley 
(Sharpe, Pritchard & Co., for O. A. Radley, Town Clerk, Leeds). 

{Reported by Crive M. Scumitruorr, Esq., Barrister-at-Law.) 
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NEW YEAR LEGAL HONOURS 


BARON 


The Kt. Hon. Epwarp, EARL WInTERTON, T.D., J.P., D.L. 
Called by the Middle Temple, 1913. 


KNIGHTS BACHELOR 

Joun Lucian BLAKE, M.Sc., Comptroller-General, 
Office. Called by Gray’s Inn, 1944. 

Ivor LLEWELLYN Brace, Chief Justice of the Supreme Court 
of Sarawak, North Borneo and Brunei. Called by Gray’s Inn, 
1921. 

COLIN CAMPBELL, 
Admitted 1919. 


KEGINALD PLAYFAIR HILLs, O.B.E., M.C., Junior Common 
Law Counsel to the Board of Inland Revenue. Called by the 
Inner Temple, 1903. 


Patent 


O.B.E., Town Clerk of Plymouth. 


GEOFFREY CLEGG HuTCHINSON, M.C., T.D., K.C., M.P. 


Called by the Inner Temple, 1920, and took silk 1939. 


EDWARD HERBERT KEELING, M.C., D.L., M.P. Called by 
Lincoln’s Inn, 1913. 
ARTHUR HAMPDEN RONALD WASTELL PoyskEr, C.B.E., 


Master in Lunacy, Supreme Court of Judicature. 
the Middle Temple, 1908. 


Called by 


Lt.-Col. GEORGE JAMES CULLUM WELCH, O.B.E., M.C., 
Alderman and recently Sheriff of the City of London. Admitted 
1920. 

ORDER OF THE BATH 
K.C.B. 
Sir (WILLIAM) Ropert FRAsER, K.B.E., C.B., Deputy 


Chairman and Secretary, Central Land Board and War Damage 
Commission. 


STATUTORY INSTRUMENTS 

Agriculture (Maximum Area of Pasture) (extension) (Scotland) 
Order, 1951. (S.I. 1951 No. 2199 (S. 107).) 

Building Plasters (Prices) (Nos. 2 and 3) (Revocation) Order, 1951. 
(S.[. 1951 No. 2246.) 

Butter (Amendment) Order, 1951. (S.1. 1951 No. 2231.) 

Canals (Additional Charges) (Amendment) (No. 2) Regulations, 
1951. (S.I. 1951 No. 2196.) 

Cheese (Amendment No. 2) Order, 1951. (5.1. 1951 No. 2232.) 

Dumfries-Kilmarnock Trunk Road (Howlord Bridge Diversion) 
Order, 1951. (S.I. 1951 No. 2201.) 

Electric Lighting (Iestriction) (No. 
(5.1. 1951 No. 2229.) 

Fats, Cheese and Tea (Kationing) (Amendment No. 5) Order, 1951. 
(5.1. 1951 No. 2214.) 

Feeding Stuffs (Rationing) (Amendment No. 2) 
(S.1. 1951 No. 2243.) 

Fire Services (Ranks and Conditions of Service) 
Regulations, 1951. (S.1. 1951 No. 2252.) 5d. 

Food Rationing (General Provisions) (Amendment No. 2) Order, 
1951. (S.1. 1951 No. 2213.) 

Food Standards (Edible Gelatine) (Commencement) Order, L951. 
(5.1. 1951 No. 2240.) 


3) General Licence, 1951. 


Order, 1951. 


(No. 5) 


Food Standards (Fish Paste) (Amendment) Order, 1951. (S.1. 
1951 No. 2241.) 

kood Standards (Meat Paste) (Amendment) Order, 1951. 
(5.1. 1951 No. 2242.) 

Furniture (Maximum Prices) (Amendment) Order, 1951. 
(5.1. 1951 No. 2219.) 11d. 

Gypsum Rock (Prices) (No. 2) (Revocation) Order, 1951. 


(S.I. 1951 No. 2247.) 

Harbours, Docks and Piers (Additional Charges) (Amendment) 
(No. 2) Regulations, 1951.  (S.I. 1951 No. 2195.) 

Import Duties (Drawback) (No. 27) Order, 1951. 
No. 2223.) 

Invert Sugar Order, 1951. (S.1. 1951 No. 2244.) 

London-Edinburgh-Thurso Trunk Road (Calbruar and Calvine 
Diversions) Order, 1951. (S.1. 1951 No. 2191.) 

Motor Vehicles (Construction and Use) (Track Laying Vehicles) 
(Amendment) Kegulations, 1951. (S.[. 1951 No. 2248.) 6d. 


(S.1. 1951 


C.B. 
Joun Foster CALDWELL, K.C.,_ First Parliamentary 
Draftsman, Ministry of Finance, Northern Ireland. 


RoscorE HERBERT, C.M.G., Under-Secretary, 
Food. Called by the Middle Temple, 1930. 


Ministry of 


ORDER OF THE BRITISH 
K.B.E. 
Lewis BepE Hutcuinson, C.B., Deputy Secretary, Ministry 

of Supply. Called by the Middle Temple, 192s. 

The Rt. Hon. Horace MARTON, BARON TERRINGTON, C.B.E., 

Chairman, National Arbitration Tribunal. Admitted 1923. 

C.B.E. 

M. FF. P. HERCHENRODER, Assistant 
Commission for Germany (British Element). 
Col. T. E. St. JouNston, O.B.E., Chief 
Lancashire. Called by the Middle Temple, 1934. 

O.B.E. 
k. G. Berry, Town Clerk, Battersea. 
A. J. Jounston, Assistant to the Master in Lunacy Supreme 

Court of Judicature. 


EMPIRE 


Solicitor, Control 


Constable of 


H. KertHaAm, Chairman, Stamford Local Employment 


Committee. Admitted 1908. 
E. J. Waccotr, Town Clerk, West Hartlepool. 
1933. 


Admitted 


M.B.E. 


Capt. K. B. MiLtar, R.N. (Retd.), Superintendent, Royal 
Courts of Justice, Supreme Court of Judicature. 


THE WEEK 


National Health Service (Designation of ‘Teaching Llospitals 
St. Peter’s and St. Paul’s Hospitals) Order, 1951, (S.1. 1951 
No. 2220.) 

New Sarum and Salisbury and Wilton Water Order, 1951 
(S.I. 1951 No. 2215.) 


Penzance Water Order, 1951. (S.1. 1951 No. 2239.) 

Plasterboard (Prices) (No. 2) (KKevocation) Order, L951. (5.1. 
1951 No. 2245.) 

Police (No. 2) Regulations, 1951. (5.1. 1951 No. 2253.) 

Police (Women) (No. 2) Regulations, 1951. (STL. 1951 No. 2254.) 

Police Pensions Kegulations, 1951 (S.I. 1951 No. 2192.) 8d 


Railways (Additional Charges) (Amendment) (No. 2) Regulations, 
1951. (8.1. 1951 No. 2194.) 
Sack and Bag Wages Council (Great Britain) Wages Regulation 


(Amendment) Order, 1951. (S.I. 1951 No. 2225.) 5d 

Stopping up of Highways (Cornwall) (No. 1) Order, 1951 
(S.I. 1951 No. 2202.) 

Stopping up of Highways (Essex) (No. 9) Order, 1951. (5.1. 1951 
No. 2238.) 

Stopping up of Highways (Hampshire) (No. 9) Order, 1951. 
(S.I. 1951 No. 2210.) 

Stopping up of Highways (London) (No. 27) Order, 1951. (5.1. 


1951 No. 2190.) 

Stopping up of Highways (Northumberland) (No. 2) Order, 1951 
(S.1. 1951 No. 2212.) 

Stopping up of Highways (Nottinghamshire) (No. 3) Order, L951. 
(Si. 195% No. 2211.) 

Stopping up of Highways (Walsall) (No. 1) Order, 1951. 
1951 No. 2203.) 

Town and Country Pianning (Construction and Improvement 


(Ss. 


of Private Streets) Regulations, 1951. (S.1. 1951 No. 2224.) 5d 
As to these regulations, see p- 1, ante. 
Utility Furniture (Marking and Supply) Order, 1951. (5.1. 1951 


No. 2218.) 8d. 

Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is +d. post free. 
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POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprietors nor the Editor, nor 


any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. 


All questions must be typewritten (in duplicate), addressed 


to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a stamped addressed envelope. 


Bankrupt Joint Tenant—AssiGNMENT OF INTEREST TO OTHER 
Joint TENANTS 

Q. By an assignment in 1945 E W and M A W, his wife, 
purchased a house and it was assigned to them for the residue 
unexpired of a long leasehold term as joint tenants, the assignment 
containing the usual clauses concerning trust for sale and providing 
that E W and M A W should hold the net proceeds and rents 
and profits until sale upon trust for themselves as joint tenants 
beneficially. The property was mortgaged to a building society 
by a sub-demise in the ordinary way to secure an advance on 
the occasion of the purchase. By an order of the county court 
in September, 1949, E W was adjudicated bankrupt and in 
July, 1950, an order was made that his estate be administered 
in a summary manner pursuant to s. 129 of the Bankruptcy Act. 

We act for the wife, and as a result of negotiations the Official 
Keceiver has indicated his willingness to transfer to her the 
bankrupt’s interest in the property for a purely nominal con- 
sideration, and the building society concerned have agreed to 
join in for the purpose of releasing  W and his estate from 
liability on the mortgage and accepting new covenants from 
M A W. We are in a difficulty concerning the form which 
the assignment should take and as to the conveying parties. It 
seems that the joint tenancy was severed by the bankruptcy and 
that the bankrupt’s equitable interest as tenant in common will 
be vested in the Official Receiver. As regards the legal estate 
held by the bankrupt as trustee jointly with his wife, we are 
not at all clear. We have referred to Halsbury, vol. 2, p. 226, 
and to Emmet on Title, 13th ed., pp. 234 and 235, but are unable 
to come to a satisfactory conclusion or to find a suitable precedent 
for the transaction proposed. 


A. We agree with our subscribers that on the authorities 
cited by them the position in regard to the legal estate in the 
circumstances of the question is not at all clear. We have not 
found a precedent exactly in point, but provided all interested 
parties ioin we consider that a good title can be conferred upon 
M A W. We consider that the assignment should be made 
between the Official Receiver (vendor) (1), I W (debtor) (2), 
the building society (3), and M A W (purchaser) (4). Recitals 
should be of the lease, the assignment to E W and M A W upon 
trust for themselves as joint tenants beneficially, the mortgage, 
the order for summary administration, the agreement for sale 
by the vendor, the state of the mortgage debt and the agreement 
by the building society to join in and the agreement by the 
debtor to join in the deed. The testatum would witness that in 
consideration of ——— paid by M A W to the vendor (receipt, etc.) 
and in consideration of the covenant to pay the mortgage debt 
the vendor as trustee thereby assigned and the debtor as trustee 
at the request of the purchaser released assigned and confirmed 
the property unto the purchaser to hold unto the purchaser 
for the residue of the term of years granted by the lease, etc., 
to the intent that the purchaser might thenceforth stand possessed 
of the entirety of the said property free from any estate or right 
of the vendor or of the debtor therein and free from the before- 
recited trust for sale subject nevertheless to the said mortgage, 
etc. Here would follow the purchaser’s covenants with the 
building society and with the debtor and the release of the debtor 
by the society. Stamp duty would be payable on the aggregate 
of the purchase-money and one-half of the mortgage debt. In 
suggesting the above form we have derived assistance from the 
forms on pp. 753, 810-17 and 1284 of vol. XV_ of the 
Encyclopedia of Forms and Precedents, 3rd. ed. 


Partnership—TRANSFER OF EQUITY AND RELEASE OF PART OF 
PROPERTY—STAMP Duty 

Q. In 1949 a partnership of A, B and C was dissolved. The 
partnership assets included real property, but there was no 
express mention in the deed of the legal estate in these properties 
being conveyed to C, the continuing partner. The relevant clause 
states: “The retiring partners as beneficial owner hereby 
assigns and releases unto the continuing partner all that the 
one-third share and all other (if any) his respective share and 
interest of and in the said business and the assets thereof including 
the goodwill.”” At this time, as also at present, all the real 


property was charged by way of legal mortgage to the bank. 
The continuing partner C now wishes to charge a small portion 


of the real property to a building society. The bank is willing 
to release this small portion in consideration of a sum towards 
the part discharge of the debt to the bank. To carry out these 
transactions we have in mind the following steps: (a) A release 
by the bank of the property from their charge in respect of A, 
B and C in consideration of a re-charge by C to the bank; (b) a 
form of conveyance with 10s. deed stamp by the two retiring 
partners A and B to the continuing partner C in respect of the 
legal estate in the property held by the previous partnership ; 
(c) a re-charge as agreed by C to the bank of the real property 
with the exception of the portion to be mortgaged to the building 
society ; (d) a mortgage of the portion to the building societ 
We have in mind the question of stamp duties payable on the 
release and re-charge to the bank, because there is a considerable 
sum owing to the bank on this security and stamp duty would 
therefore be fairly heavy if 1s. per cent. were charged on the 
release and 5s. per cent. on the re-charge. Can this in any way 
be avoided ? What is your opinion on these proposed steps to 
complete this transaction ? 

A. Although we see no objection to the transaction being 
carried through in the manner suggested, there appears to be 
no way of avoiding full stamp duty on the re-charge to the bank. 
We accordingly suggest that the re-charge be avoided and the 
transaction carried out by a conveyance of the equity from 
A, Band C toC, subject to the bank’s charge. It is assumed that 
ad valorem duty was paid on the deed of dissolution, in which 
event the conveyance of the equity will attract 10s. duty only ; 
it will require to be adjudicated. The bank will join in the 
conveyance to release A and B from their personal liability 
under the charge and it would save further stamp duty if, at the 
same time, the bank were to release the portion of the land which 
it is intended to mortgage to the building society. We do not 
know of a precedent exactly in point, but there is a form of 
conveyance of partnership property subject to a mortgage in 
Prideaux’s Precedents in Conveyancing, 24th ed., vol. I, p. 527, 
and the appropriate adaptations can be made by inclusion from 
the subsequent forms in the same volume dealing with assign- 
ments between co-owners. If the real estate was acquired after 
1925 it will have been held by the partners on the statutory 
trusts (Law of Property Act, 1925, ss. 3 (1) (6) (ii), 34 (1)) and 
with the object of keeping the details of the dealings among the 
partners off the title we consider that it should be sufficient to 
recite that C is entitled in equity to the whole of the property, 
subject to the charge in favour of the bank. 


CoMING TO AN ENb ON Deatit 
LEAVING No KNown’ KIN 
UNDER SETTLEMENT 


Settled Land — Sp-TTLEMENT 
oF Lire TENANT INTESTATE 
GRANT TO REMAINDERMAN 
Q. By her will, A devised her freehold dwelling-house and land 
to her husband B for his life, and after his death to her adopted 
daughter C in fee simple. Probate of A’s will was duly granted 
in 1935 to B and D, the executors and trustees therein named. 
B and D subsequently in 1935 executed a vesting assent vesting 
the property in B as tenant for life. B died intestate in 1950 
and it is now desired to vest the property in C absolutely in 
accordance with the terms of A’s will. Since the settlement 
created by A’s will came to an end on the death of B, it would 
seem that the proper course to adopt would be for a general 
grant of letters of administration to the estate of B to be obtained 
and for B’s personal representative then to execute an assent 
vesting the property in C absolutely. In this case, however, 
it transpired, on enquiry being made, that B had remarried to FE, 
who, on being approached, was not very co-operative, but stated 
that her late husband B did not die possessed of any real and 
personal property whatsoever, and as far as she was concerned 
there was no necessity to take out a grant of letters of administra- 
tion to his estate. Before E could be pursuaded to take out a 
grant she died. Prior to E’s death she had informed us in 
correspondence that B had one daughter, !, by a marriage made 
by him prior to his marriage with A, but she did not notify us 
as to the name and address of F and we have been unable to trace 
her whereabouts. There were no children of the marriage of B 
with A or of B’s subsequent marriage with E, so that it would 
seem that F is the next of kin and the sole person who would 
be entitled to B’s estate had he left any property, but even if 
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traced it is not considered that she will be willing to take out a 
grant. It is also believed that B had a brother G whose name and 
whereabouts are unknown. 

1. Can D (the surviving trustee of A’s will) take a grant of 
letters of administration to B’s estate limited to the property 
formerly subject to the settlement which has now terminated ? 

2. Alternatively, can either C or D apply for a general grant 
to B’s estate and a “ nil”’ grant without limitation thereupon be 
made ? 

3. In either of the above cases, what is the position with regard 
to F and G? Is it necessary to make any further efforts to 
trace their whereabouts and, if traced, is it essential that they 
should be cited to take out a grant ? 

+. In the event of our proceeding either as indicated in 1 or 
2 above, what form should the oath take in either case ? 

5. Please advise generally as to the correct procedure that 
should be adopted in this case. ~ 


A, Where a tenant for life dies intestate leaving no known 
kin and the settlement comes to an end on his death, a general 
grant of letters of administration will be made to the remainder- 
man under the settlement (In the estate of Bordass |1929\ P. 107), 
or a grant “save and except any land of which the deceased 
was tenant for life and which on his death ceased to be settled 
land ’’ may be made to the Treasury Solicitor and a grant limited 
to such land made to the remainderman (In the estate of Mortifee 
(1948, P. 274). In the present case C should seek the consent 
of the Treasury Solicitor to the course proposed. It will be 
necessary to cite ‘ the kin (if any) who are entitled to share and 
all other persons claiming any interest in the estate of B,”’ and 
the citation will be advertised under the directions of the Registrar 
in the usual way. Application will then be made to the court 
on motion for an order for the general grant to issue to C or for 
the grants to C and to the Treasury Solicitor as suggested above. 
If no estate of B is known other than the land comprised in the 
settlement under A’s will, it would appear pointless to have 
separate grants and a single general grant to C would be more 
appropriate. 

PAYABLE OUT OF 


Will REAL EstaTE—ANNUITY 


RENTS AND PROFITS 


-SALE OF 


Q. A, who died in 1907, by his will gave and devised to his 
trustees, being the executors therein named, the whole of his 
estate real and personal upon trust out of the rents, income and 
profits of his real and personal estate to pay to his daughter B 
an annuity of £100, and subject as aforesaid upon trust as to the 
whole of his estate real and personal after payment of debts, etc., 
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to his son C absolutely. In 1944 C charged the realty by way 
of legal mortgage subject to the annuity, and in the legal charge 
it was recited that C was entitled to the realty under and by 
virtue of the will of A. It would seem, therefore, that prior 
to 1926 the executors assented to the vesting in C of the realty. 
C has regularly paid B the sum of £100 per annum. C has now 
contracted to sell part of the realty. As this annuity in terms 
of the will is pavable out of the income of both the personal and 
the real estate is it in fact charged upon the realty so that it is 
necessary for 6 to join in the conveyance to release the property 
to be sold ? It is desired to avoid this if possible, as B is mentally 
deficient and it may be difficult to obtain her consent and execution 
of the deed. 


A. The question of whether the annuity in favour of B is 
charged on the capital of the realty and personalty is one of 
construction and is not, therefore, easy to decide. The general 
principle appears to be that if a large sum of money is directed 
to be raised out of the rents and profits of land a charge on the 
capital is intended (see, for example, Heycock v. Heycock (10384), 
1 Vern. 256). On the other hand, an annuity lends itself more 
to payment out of income than by realisation of capital assets 
(unless an annuity is bought), and this may be sufficient to 
displace the general principle if income is sufficient to provide 
for payment (Playters v. Abbott (1833), 2 My. & K. 97, where 
annual charges were directed to be paid out of rents and profits 
and gross sums by realisation of capital). Further, although the 
rule in Greville v. Browne (1859), 7 H.L. Cas. 689, requires that the 
residuary real and personal estate shall in these cases be treated 
as one mass, it does not follow that such treatment necessarily 
results in a mixed fund so as to make the annuity payable 
pro vata out of the real and personal estate (£lhott v. Dearsley 
(1880), 16 Ch. D. 322). Notwithstanding these decisions, we 
would hesitate to say that the annuity was not charged on the 
land, and in the absence of a decision of the court in the present 
case we consider it would be as well to treat it as being so charged. 
The charge of the annuity would make the land settled land 
within s. 1 (1) (v) of the Settled Land Act, 1925 (Re Bird {1927} 
1 Ch. 210), but under the Law of Property (Amendment) Act, 1926, 
s. 1 (1), C can still sell subject to the charge for the annuity but 
giving the purchaser an indemnity as was done before 1926. 
If the purchaser is willing to take a conveyance subject to the 
charge, the vendor’s indemnity could be fortified by a specific 
charge of the annuity on other property, real or personal, retained 
by the vendor. If the purchaser is not willing to take such a 
conveyance, the annuity must, we think, be released, or a 
settlement or trust for sale constituted to enable C to sell tree 
from the annuity under statutory powers. 


NOTES AND NEWS ' 


Honours and Appointments 


_ Viscount JowitT has been elected Treasurer of the Middle 

Temple for 1952. 

_The Lord Chancellor has appointed Mr. ExNesT MARSHALL- 
Foster, Registrar of the Willesden County Court, to be a Taxing 
Master of the Supreme Court with effect from 1st January, 1952. 

Mr. B. O’Brien has been appointed solicitor and legal adviser 
to the Ministry of Health in succession to Sir Thomas Harrison, 
who retired from the Civil Service on 31st December, 1951. 
Mr. O’Brien will also act as solicitor and legal adviser to the 
Ministry of Housing and Local Government. 

Mr. BERNARD FIELDING, clerk and solicitor to Penge Council, 
has been appointed assistant solicitor to Beckenham Council. 


Miscellaneous 
The Solicitors’ Articled Clerks’ Society announce the following 
function on 8th January: ‘14th Night.” Another natter and 
noggin at 6 p.m. at The Law Society. Drinks and food at cost 
price as before. Non-members invited. 


NORTHAMPTONSHIRE COUNTY COUNCIL 
DEVELOPMENT PLAN 
The above development plan was, on 14th December, 1951, 
submitted to the Minister of Housing and Local Government for 
approval. It relates to land situate within the Administrative 


County of Northampton and comprises land within the under- 
mentioned districts. A certified copy of the plan, as forwarded 
for approval, has been deposited for public inspection at the office 
of the Clerk of the County Council, County Hall, Northampton. 
Certified copies or extracts of the plan, in so far as it relates to 
the undermentioned districts, have also been deposited for public 
inspection at the places mentioned below :- 

Brackley Borough—Town Clerk’s Office, Municipal Offices, 

18 Market Place, Brackley, Northants. 


Daventry Borough—Town Clerk’s Office, Moot Hali, 
Daventry, Northants. 

Higham Ferrers Borough—Town Clerk’s Office, Higham 
Ferrers, Wellingborough, Northants. 

Kettering Borough—Town Clerk’s Office, High Street, 


Kettering, Northants. 
3urton Latimer Urban District—Office of the Clerk of the 
Council, Burton Latimer, Kettering, Northants. 

Corby Urban District—Office of the Clerk of the Council, 
The Jamb, Corby, Northants. 

Desborough Urban District—Office of the Clerk of the 
Council, Council Offices, Desborough, Ketteriag, Northants. 

Irthlingborough Urban District—Office of the Clerk of the 
Council, Council Offices, Irthlingborough, Northants. 

Oundle Urban District—Office of the Clerk of the Council, 
Council Offices, 2, East Koad, Oundle, Peterborough, 
Northants. 

Raunds Urban District—Office of the Clerk of the Council, 
Council Offices, Raunds, Wellingborough, Northants. 

Rothwell Urban District—Office of the Clerk of the Council, 
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Manor House, Kothwell, Kettering, Northants. 

Rushden Urban District—Office of the Clerk of the Council, 
Council Buildings, Rushden, Northants. 

Wellingborough Urban District—Office of the Clerk of the 
Council, Council Offices, Swanspool, Wellingborough, 
Northants. 

Brackley Rural District—Office of the Clerk of the Council, 
Council Offices, Brackley, Northants. 

Brixworth Rural District—-Office of the Clerk of the Council, 
Council Offices, Brixworth, Northampton. 

Daventry Rural District—Office of the Clerk of the Council, 
Council Offices, High Street, Daventry, Northants. 

Kettering Rural District—Office of the Clerk of the Council, 
Council Offices, London Road, Kettering, Northants. 

Northampton Rural District—Office of the Clerk of the 
Council, Council Offices, 1, Cheyne Walk, Northampton. 

Oundle and Thrapston Rural District—Office of the Clerk 
of the Council, Council Offices, Thrapston, Kettering, 
Northants. 

Towcester Rural District—Office of the Clerk of the Council, 
Town Hall, Towcester, Northants. 

Wellingborough Rural District—Office of the Clerk of the 
Council, Council Offices, 18, Oxford Street, Wellingborough, 
Northants. 

The copies or extracts of the plan so deposited are available for 
inspection free of charge by all persons interested at the places 
mentioned above between 9.30 a.m. and 12.30 p.m. and between 
2.30 p.m. and 5 p.m. on weekdays other than Saturdays and 
Public Holidays and between 9.30 a.m. and 12 noon on Saturdays. 
Any objection or representation with reference to the plan may 
be sent in writing to the Secretary, Ministry of Housing and 
Local Government, Whitehall, London, S.W.1, — before 
9th February, 1952, and should state the grounds on which it 
is made. Persons making an objection or representation may 
register their names and addresses with the Clerk of the County 
Council and will then be entitled to recéive notice of the eventual 
approval of the plan. 


BOROUGH OF HALIFAX DEVELOPMENT 


PLAN 


The above development plan was, on 21st December, 1951, 
submitted to the Minister of Housing and Local Government 
for approval. It relates to land situate within the County 
Borough of Halifax. A certified copy of the plan as submitted 
for approval has been deposited for public inspection at the 
Borotgh Engineer's Office, Crossley Street, Halifax. The copy 
of the plan so deposited is available for inspection, free of charge, 
by all persons interested at the place mentioned above between 
the hours of 9 a.m. and 12.30 p.m. and 2 p.m. and 5.30 p.m. on 
weekdays except Saturdays and on Saturdays between 9 a.m. 
and 12 noon. Any objection or representation with reference 
to the plan may be sent in writing to the Secretary, Ministry 
of Housing and Local Government, Whitehall, London, S.W.1, 
before 6th February, 1952, and should state the grounds on 
which it is made. Persons making an objection or representation 
may register their names and addresses with the Halifax 
Corporation and will then be entitled to receive notice of the 
eventual approval of the plan. 


COUNTY 


COUNTY OF BUCKINGHAM DEVELOPMENT PLAN 
The above development plan was, on 18th December, 1951, 
submitted to the Minister of Housing and Local Government 
for approval. It relates to land situate within the County of 
Buckingham and comprises land within each borough, urban 
district and rural district within that county. A certified copy 
of the plan as submitted for approval has been deposited for 
public inspection at the undermentioned places :— 
Clerk of the Council’s Office, County Hall, Aylesbury. 
Area Planning Office, 164, West Wycombe Road, High 
Wycombe. 
Area Planning Office, 24, Aylesbury Street, Bletchley. 
Area Planning Office, Abbeyfield, Windsor Road, Slough. 
Area Planning Sub-Office, Elmodesham House, High Street, 
Amersham. 
Certified extracts of the plan so far as it relates to their districts 
have also been deposited for public inspection at the offices of 
the clerks of all borough, urban and rural district councils in 
the county. The copies or extracts of the plan so deposited 
are available for inspection free of charge by all persons interested 
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at the places mentioned above between the hours of 9 a.m. to 
1 p.m. and 2 p.m. to 5 p.m. on weekdays and 9 a.m. to 12 noon 
on Saturdays. Any objection or representation with reference 
to the plan may be sent in writing to the Secretary, Ministry of 
Housing and Local Government, Whitehall, London, S.W.1, 
before 9th February, 1952, and should state the grounds on which 
it is made. Persons making an objection or representation 
may register their names and addresses with the Clerk of the 
County Council and will then be entitled to receive notice of the 
eventual approval of the plan. 


PEMBROKESHIRE COAST NATIONAL PARK 
DESIGNATION ORDER 


The Chairman of the National Parks Commission signed the 
Pembrokeshire Coast National Park (Designation) Order on 
20th December. This is the fifth National Park to be designated. 
The order will be submitted in due course to the Minister of 
Housing and Local Government for confirmation. The effect 
of the order when confirmed by the Minister is to constitute the 
land to which it relates a National Park. The area, the boundaries 
of which are similar to those proposed in 1947 in the Hobhouse 
Report, comprises approximately 225 square miles, all in the 
County of Pembrokeshire. A copy of the order, together with a 
map showing the boundaries, will be on view in the course of 
the next few days in all the local authority districts affected by 
the order. 


THE SOLICITORS ACTS, 1932 TO 1941 

On the 14th December, 1951, an order was made by the 
Disciplinary Committee constituted under the Solicitors Acts, 
1932 to 1941, that the name of No—EL HrENry CApEL Lort, of 
27 Bridge Street, Stourport-on-Severn, in the County of 
Worcester, be struck off the Roll of Solicitors of the Supreme 
Court, and that he do pay to the applicant his costs of and 
incidental to the application and inquiry. 


PRACTICE NOTES 


PROBATE ACTIONS—SHORT CAUSES 

The President has directed that applications for leave to set 
down an action as a short cause need not in future be made to 
the court. The parties concerned may apply direct to the 
Clerk of the Rules, who will in proper cases fix a date for the 
hearing. 

H. A. DE C. PEREIRA, 

Senior Registrar. 
17th December, 1951. 


GRANTS OF ADMINISTRATION ON THE GROUND 
OF "‘ SPES SUCCESSIONIS” 

The President has directed that where an application is made 
for a grant on the ground of a spes successionis the Registrars 
should, if it be a case of doubt or difficulty, refer it to a judge, 
but subject thereto, where the whole estate of the deceased has 
vested finally and absolutely in one person, then upon his 
renunciation and consent a grant may be made to the person 
or persons who would be entitled to his estate were he then dead 
intestate. Provided that where there is more than one, all 
such persons are entitled to apply (i.e., that there are not more 
than four such persons and that they are all sui juris) and that 
they do all in fact apply for the grant. 

Upon renunciation of a surviving spouse, even where the 
estate is under £1,000 in value, letters of administration may 
be granted to a ‘‘ person or persons interested "’ and a “ shes” 
grant will not be made. 

PEREIRA, 
Senior Registrar. 


HM. A. BEG. 
17th December, 1951. 
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